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ARTICLES 

 

The Legislative Response to Mass 
Police Surveillance 

Stephen Rushin† 

INTRODUCTION 

Over the last two decades, police departments have 
dramatically expanded the use of advanced surveillance 
technologies. In 1997, around 20% of American police 
departments reported using some type of technological 
surveillance.1 By 2007, that number had risen to over 70%.2 
And no longer do police rely exclusively on basic surveillance 
technologies. The increasingly efficient and technologically 
advanced law enforcement of the twenty-first century utilizes a 
wide range of surveillance devices including automatic license 
plate readers (ALPR),3 surveillance cameras,4 red light cameras,5 
speed cameras,6 and biometric technology like facial recognition.7 

 
 † Visiting Assistant Professor, University of Illinois College of Law. I owe a 
debt of gratitude to the participants in the “Privacy, Surveillance Technologies, and the 
Fourth Amendment” panel at the Law and Society Association Annual Meeting for 
their thoughtful feedback. 
 1 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, LAW 
ENFORCEMENT MANAGEMENT AND ADMINISTRATIVE STATISTICS (LEMAS): 1997 SAMPLE 
SURVEYS OF LAW ENFORCEMENT AGENCIES (1997) [hereinafter LEMAS 1997], available 
at http://www.icpsr.umich.edu/icpsrweb/ICPSR/studies/2700?q=1997+LEMAs (to access 
follow “Log In/Create Account” hyperlink; once registered, follow the “codebook.pdf” 
hyperlink on the LEMAS 1997 page) (defining surveillance as the percentage of total 
departments that report using some type of video cameras). 
 2 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, LAW 
ENFORCEMENT MANAGEMENT AND ADMINISTRATIVE STATISTICS (LEMAS): 2007 SAMPLE 
SURVEYS OF LAW ENFORCEMENT AGENCIES (2007) [hereinafter LEMAS 2007], available 
at http://www.icpsr.umich.edu/icpsrweb/ICPSR/studies/31161 (defining surveillance as 
the percentage of total departments that report using some type of video cameras). 
 3 See, e.g., Ryan Gallagher, Police Across U.S. Quietly Turning to Cameras 
That Track All Vehicles’ Movements: Survey, SLATE (Jan. 14, 2013), http://www.slate.com/
blogs/future_tense/2013/01/14/automatic_license_plate_readers_survey_shows_most_u_
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I have previously called this radical shift in policing the 
beginning of the digitally efficient investigative state.8 By this, I 
mean that police today utilize technological replacements for 
traditional investigations that dramatically improve the 
efficiency of surveillance. These digitally efficient technologies 
do not give police any unique extrasensory ability.9 They merely 
improve the efficiency of public surveillance. Furthermore, these 
technologies only collect information on public movements and 
behaviors. They do not intrude on any constitutionally protected 
or private space.10 However, these tools have developed into a 
form of widespread community surveillance, which presents 
privacy concerns for many members of the community. 

In addressing public surveillance under the Fourth 
Amendment, the Supreme Court has previously operated under 
two important presumptions. I call these two general rules the 
jurisprudential assumptions of police surveillance. First, 
individuals have no reasonable expectation of privacy in any 
activities they make in public that may be visible to law 
enforcement. 11  So while officers need probable cause or a 
warrant to enter a home or automobile, they do not need any 
 
s_police_agencies_plan.html (noting recent surveys indicating that ALPR is spreading 
throughout American police departments). 
 4 See, e.g., City Looks at Outside Firm to Oversee Police Surveillance 
Cameras, ROCHESTER DEMOCRAT & CHRON., Jan. 4, 2013, (explaining how in cities like 
Rochester, the installation of over 200 surveillance cameras in the City now requires 
the hiring of a private company to monitor the cameras). 
 5 See, e.g., Larry Barszewski, Fort Lauderdale to Add More Red-Light 
Cameras, SUN SENTINEL (Jan. 23, 2013), http://articles.sun-sentinel.com/2013-01-23/
news/fl-brief-lauderdale-red-light-cameras-20130123_1_american-traffic-solutions-red-
light-cameras-intersection-approaches (noting that that cities like Fort Lauderdale are 
moving to install more red light cameras). 
 6 See, e.g., Erin Cox, State Highway Administration Defends Speed Camera 
Program, BALT. SUN (Jan. 15, 2013), http://articles.baltimoresun.com/2013-01-15/news/
bs-md-speed-camera-briefing-20130115_1_camera-tickets-camera-law-camera-program 
(discussing Maryland’s significant investment in speed cameras across the state). 
 7 See, e.g., Eric Hartley, LAPD’s 16 San Fernando Valley Surveillance 
Cameras Go Live, L.A. DAILY NEWS (Jan. 16, 2013, 9:00 PM), http://www.dailynews.com/
general-news/20130117/lapds-16-san-fernando-valley-surveillance-cameras-go-live 
(mentioning that surveillance cameras used by the LAPD use facial recognition software 
technology that can identify a person from 600 feet away). 
 8 See Stephen Rushin, The Judicial Response to Mass Police Surveillance, 
2011 U. ILL. J.L. TECH. & POL’Y 281 (2011). 
 9 Kyllo v. United States, 533 U.S. 27, 40 (2001). 
 10 This distinction between public and private is important. See United 
States. v. Knotts, 460 U.S. 276, 281-82 (1983) (noting that “[a] person traveling in an 
automobile on public thoroughfares has no reasonable expectation of privacy in his 
movements from one place to another”). 
 11 See, e.g., Knotts, 460 U.S. at 281 (determining that a person has no 
reasonable expectation of privacy in their public movements on roads or highways); 
Smith v. Maryland, 442 U.S. 735, 745-46 (1979) (holding that a person has no reasonable 
expectation of privacy in the phone numbers they dial); Katz v. United States, 389 U.S. 
347, 360 (1967) (establishing standard for a reasonable expectation of privacy). 
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authorization to investigate or record a person’s activities in 
public. Second, while technologies that give the state an 
extrasensory ability may violate an individual’s reasonable 
expectation of privacy, technologies that merely improve the 
efficiency of otherwise permissible investigation techniques are 
presumptively permissible.12 Thus, while officers must obtain a 
warrant before using some extrasensory technologies, the Court 
generally does not regulate efficiency-enhancing technologies. 
These jurisprudential assumptions of police surveillance have 
been workable in the past because of the limited use and 
capability of efficiency-enhancing technologies.  

I have previously argued, however, that in the age of the 
digitally efficient investigative state, efficiency-enhancing 
technologies have become sufficiently intrusive as to demand a 
new doctrinal path.13 In United States v. Jones, the Supreme 
Court considered one such efficiency-enhancing surveillance 
technology—global positioning systems (GPS). 14  There, law 
enforcement officers installed a GPS device on a suspect’s car 
without a valid warrant.15 The government argued that the police 
did not need a warrant to install the GPS device because it was 
merely an efficient replacement for an otherwise legal police 
investigation tactic—public surveillance.16 But Antoine Jones 
claimed that he had a reasonable expectation that all of his 
movements over the course of a month would not be recorded in 
great detail by the state, even if they were executed in public.17 

The Jones case presented the perfect opportunity for the 
Court to amend one or both of the jurisprudential assumptions of 
police surveillance, but the Court punted the issue. The majority 
merely found that the installation of a GPS device violated the 
Fourth Amendment because of the device’s physical installation 
on the automobile.18 Post-Jones, many academics criticized the 
Court for not addressing the privacy issues raised by police 
surveillance technologies.19  I believe the Court will eventually 
regulate the digitally efficient investigative state in some manner. 
Indeed, dicta in the concurrences by Justices Sotomayor and Alito 

 
 12 Renée McDonald Hutchins, Tied Up in Knotts? GPS Technology and the 
Fourth Amendment, 55 UCLA L. REV. 409, 433-39 (2007). 
 13 Rushin, supra note 8, at 282. 
 14 United States v. Jones, 132 S. Ct. 945 (2012). 
 15 Id. at 948. 
 16 Id. at 949-50. 
 17 See id. 
 18 Id. at 953. 
 19 See, e.g., Lauren Millcarek, Comment, Eighteenth Century Law, Twenty-
First Century Problems: Jones, GPS Tracking, and the Future of Privacy, 64 FLA. L. 
REV. 1101 (2012). 
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suggest that the Court will be receptive to broader regulation of 
efficiency-enhancing surveillance technology in the near future.20 
Nevertheless, history dictates that any judicial regulation will be 
limited and likely rely on the often-ineffective exclusionary rule 
for enforcement.21 As a result, Congress and state legislators must 
play a significant role in any future regulation of police 
surveillance. Given that law enforcement in the United States is 
highly decentralized, 22  much of this regulation will have to 
come from state legislatures. 

In this article, I present a model statute that a state could 
enact to regulate the digitally efficient investigative state. This 
statute adheres to three major principles about the regulation of 
police surveillance. First, any regulation must provide clear 
standards that law enforcement can easily understand and 
apply.23  Second, as communities differ substantially in their 
need for public surveillance, any legislation must provide local 
municipalities with some ability to vary standards to meet 
their legitimate law enforcement needs. Third, any regulation 
must articulate the narrow scope of technologies and devices 
that fall under its regulatory purview. Because technology 
changes rapidly, this ensures that the law will not be 
misapplied to future, emerging technologies. 

The model statute I offer in this article honors these three 
important principles. The statute regulates the indiscriminate 
collection and retention of data by law enforcement surveillance 
technologies, while also permitting the use of technological 
surveillance for mere observational comparison. The statute 

 
 20 See, e.g., Jones, 132 S. Ct. at 955 (Sotomayor, J., concurring) (noting that 
“physical intrusion is now unnecessary to many forms of surveillance. With increasing 
regularity, the Government will be capable of duplicating the monitoring undertaken 
in this case by enlisting factory- or owner-installed vehicle tracking devices or GPS-
enabled smartphones. In cases of electronic or other novel modes of surveillance that do 
not depend upon a physical invasion on property, the majority opinion’s trespassory 
test may provide little guidance” (citations omitted)). 
 21 See Rachel A. Harmon, Promoting Civil Rights Through Proactive Policing 
Reform, 62 STAN. L. REV. 1, 10 (2009) (noting that the exclusionary rule is “by far the 
most commonly used means of discouraging police misconduct,” which is ineffective 
because of its numerous exceptions and narrow scope). 
 22 See Samuel Walker & Morgan Macdonald, An Alternative Remedy for Police 
Misconduct: A Model State “Pattern or Practice” Statute, 19 GEO. MASON U. C.R. L.J. 479, 
484 (2009) (noting that American law enforcement is “organizationally fragmented” 
meaning that “there is no single controlling authority that could presumably establish 
minimal standards for personnel, operations, and accountability procedures”). 
 23 Stephanie K. Pell & Christopher Soghoian, Can You See Me Now?: Toward 
Reasonable Standards for Law Enforcement Access to Location Data That Congress 
Could Enact, 27 BERKELEY TECH. L.J. 117, 124 (2012) (noting the importance of clear 
and articulable rules for law enforcement); Charlie Savage, Judges Divided over Rising 
GPS Surveillance, N.Y. TIMES, Aug. 14, 2010, at A12 (Professor Orin Kerr arguing that 
police need clear rules). 
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establishes a maximum length of time for data retention. It also 
limits the sharing of personally identifiable information, and 
requires that law enforcement demonstrate a legitimate 
investigative purpose for identifying and accessing data. To 
enforce these broad regulations, the statute gives the state 
attorney general the authority to bring lawsuits against police 
departments that fail to abide by these regulations and 
excludes from criminal court any locational evidence obtained 
in violation of the statute. 

This statute would not address all of the concerns of the 
digitally efficient investigative state. After all, no statute can 
fully predict and control the development of new and emerging 
technologies. Nevertheless, it would be a major step toward 
coherency. This legislation would give a police department 
discretion to craft unique data policies tailored to its community’s 
specific needs, while also encouraging some level of statewide 
consistency. To date, only a small handful of law review articles 
have addressed the unique issues raised by digitally efficient 
community surveillance technology, such as automatic license 
plate readers (ALPR).24 Furthermore, none of this work has 
offered a comprehensive legislative response that could guide 
future regulation. Thus, this article fills a void in the available 
legal scholarship. 

I have divided this article into four parts. In Part I, I 
detail the growth and capabilities of the digitally efficient 
investigative state. I compile the most comprehensive set of 
data to date on the scope of digitally efficient investigative 
technologies in American police departments. I also present 
empirical evidence on the current state of internal departmental 
regulations. In Part II, I explore the law of police surveillance. In 
this Part, I further detail the jurisprudential assumptions about 
police surveillance that have guided the Court in the past. Post-
Jones, it appears that these jurisprudential assumptions may no 
longer be valid, drastically increasing the incoherence of police 
surveillance law. Part III offers a comprehensive legislative 
response intended to curb the potentially dangerous effects of 
 
 24 See, e.g., Jeremy Brown, Pan, Tilt, Zoom: Regulating the Use of Video 
Surveillance of Public Places, 23 BERKELEY TECH. L.J. 755 (2008); Olivia J. Greer, No 
Cause of Action: Video Surveillance in New York City, 18 MICH. TELECOMM. & TECH. L. 
REV. 589 (2012); Linda M. Merola & Cynthia Lum, Emerging Surveillance Technologies: 
Privacy and the Case of License Plate Recognition (LPR) Technology, 96 JUDICATURE 119 
(2012); Jeffrey H. Reiman, Driving to the Panopticon: A Philosophical Exploration of the 
Risks to Privacy Posed by the Highway Technology of the Future, 11 SANTA CLARA 
COMPUTER & HIGH TECH. L. J. 27 (1995); Rushin, supra note 8; Tyson E. Hubbard, Note, 
Automatic License Plate Recognition: An Exciting New Law Enforcement Tool with 
Potentially Scary Consequences, 18 SYRACUSE SCI. & TECH. L. REP. 3 (2008). 
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mass police surveillance. I present and defend my proposed 
statutory regulation. Currently only a few states in the country 
regulate the use of any type of police surveillance technology.25 
I argue that this lack of regulation is increasingly indefensible. 
Both states and the judiciary must eventually take steps to 
comprehensively limit the use of digitally efficient community 
surveillance technologies. 

I. THE DIGITALLY EFFICIENT INVESTIGATIVE STATE 

Two years ago, I theorized on the emergence of a new type 
of policing that I called the digitally efficient investigative state.26 
This new type of policing relies on numerous technological 
surveillance methods that replace traditional policing tactics. 
Two classic examples of technologies used by the digitally 
efficient investigate state are video surveillance cameras with 
biometric recognition and automatic license plate readers 
(ALPR). I have argued that the advent of these new 
technologies demands a new type of regulatory response. In the 
first part of this section, I detail the characteristics of the 
digitally efficient investigative state. 

In the second part of this section, I summarize the most 
up-to-date empirical data on the expansion of the digitally 
efficient investigative state. Since I theorized on this emerging 
institution of social control two years ago, surveys by social 
science researchers have uncovered important new information 
about the growth and scope of the use of digitally efficient 
investigative technologies in American police departments. In 
this subsection, I also explore the current state of internal 
departmental regulations of mass surveillance technologies. The 
available evidence paints a pessimistic picture. Departments 
rarely self-regulate their collection of data or reveal their data 
retention policies. This failure to effectively self-regulate 
presents a cogent argument for legislative action. 

A. The Characteristics of the Digitally Efficient 
Investigative State 

I define the digitally efficient investigative state as a 
technologically advanced form of policing, reliant upon 
efficiency-enhancing surveillance of an entire community. The 
digitally efficient investigative state seeks not just to monitor 
 
 25 See, e.g., ME. REV. STAT. 29-A, § 2117-A (2010); N.H. REV. STAT. ANN. 
§ 236:130 (2011); VA. CODE ANN. § 2.2-3800 (2010). 
 26 Rushin, supra note 8, at 284. 
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the activities of a single suspicious individual, but instead 
relies on widespread surveillance of the entire community. Two 
of the most common technologies used in the digitally efficient 
investigative state are ALPR and surveillance cameras with 
biometric recognition. Although most in the public are familiar 
with the capabilities of surveillance cameras, ALPR and 
biometric recognition are relatively new additions to the field of 
police surveillance. ALPR devices use “digital cameras mounted 
on a law enforcement vehicle or at stationary locations to snap 
images of passing license plates.”27 ALPR systems then convert 
these digital images of license plates into text files. 28  Once 
converted, ALPR systems can either “compare[ ]  the plate 
numbers to available databases, often called hotlists,” or they 
can store the data into searchable databases.29 Video surveillance 
cameras have long served as a replacement for traditional, in-
person police observation.30 But today these surveillance cameras 
are increasingly armed with biometric recognition, like facial 
recognition software, which “permit law enforcement to identify 
the individuals captured by surveillance cameras” based on 
their facial features.31 

Nine important characteristics define the digitally 
efficient investigative state. First, this policing technique only 
involves the collection of information on public behavior made 
visible to law enforcement. ALPR and surveillance cameras do 
not intrude into any private or protected space. This is different 
from other policing technologies like wiretaps or heat sensors. 
Wiretaps allow police to listen to conversations that were not 
publicly “broadcast to the world.”32 Heat sensors permit police to 
see “details of the home that would previously have been 
unknowable without physical intrusion.” 33  Digitally efficient 
surveillance technologies, conversely, merely record information 
about observable behavior made visible to the devices. ALPR 
chronicles license plates as vehicles pass stationary or mobile 
ALPR cameras, and surveillance cameras record video, and 
occasionally audio, of public actions. The public nature of 
digitally efficient surveillance is a primary reason that the 
judiciary has historically avoided regulating these technologies. 

 
 27 Id. at 285. 
 28 Id. 
 29 See id. at 285-86. 
 30 Id. 
 31 Id. at 288. 
 32 Katz v. United States, 389 U.S. 347, 352 (1967). 
 33 Kyllo v. United States, 533 U.S. 27, 40 (2001). 
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Second, the public information collected by these 
technologies is often personally identifiable. That is to say, once 
a digitally efficient surveillance device records an image of a 
license plate or a pedestrian, law enforcement can often 
identify the driver or pedestrian. Police using ALPR commonly 
cross-reference license plate numbers with state records of 
automobile owners to detect stolen cars or wanted criminals.34 
At least “[t]hirty-seven states currently load driver’s license 
photographs into state databases, which are searchable using 
facial recognition software.”35 In both cases, police are able to 
take data collected via these efficiency-enhancing technologies 
and connect it to a specific individual. 

The National Institute of Standards and Technology 
(NIST) defines personally identifiable information as “any 
information that can be used to distinguish or trace an 
individual’s identity . . . and other information that is linked or 
linkable [to a specific person’s identity].”36 Classic examples of 
personally identifiable information would be a person’s name, 
address, and telephone number. 37  The NIST also considers 
biometric data, including photographic images and videos, vehicle 
identifiers, and property records, to be personally identifiable.38 
Under this broad definition, data recovered by digitally efficient 
technologies is undeniably personally identifiable information. 
Police can easily link a car’s license plate number to a specific 
owner. And police can often use biometric data from surveillance 
cameras—commonly facial recognition—to identify a pedestrian 
on the street. Thus, once digitally efficient surveillance 
technologies collect data, this data can be linked or connected 
with a specific person through cross-reference to other 
government databases. 

Third, these technologies involve not just narrow 
observation of a single suspect, but the broad surveillance of an 
entire community over an extended period of time. This is 
different than less expansive surveillance technologies 
 
 34 See CYNTHIA LUM ET AL., CTR. FOR EVIDENCE BASED CRIME POL’Y, GEORGE 
MASON UNIV., LICENSE PLATE RECOGNITION TECHNOLOGY: IMPACT EVALUATION AND 
COMMUNITY ASSESSMENT 21 (2010), available at http://gemini.gmu.edu/cebcp/lpr_
final.pdf; Rushin, supra note 8, at 285-86. 
 35 Rushin, supra note 8, at 288 (citing Joey Bunch, Smiling Upon Grins: Colorado 
Allows Expressions That Other States Say Mess Up Driver’s License Software, DENVER 
POST, May 30, 2009, at B2, available at http://www.denverpost.com/news/ci_12481772). 
 36 ERIKA MCCALLISTER ET AL., NAT’L INST. STANDARDS & TECH., U.S. DEP’T OF 
COMMERCE, GUIDE TO PROTECTING THE CONFIDENTIALITY OF PERSONALLY 
IDENTIFIABLE INFORMATION (PII) 2-1 (2010), available at http://csrc.nist.gov/
publications/nistpubs/800-122/sp800-122.pdf. 
 37 Id. at 2-2. 
 38 Id. 
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previously considered by the Court, like GPS. A single GPS 
device affixed to an automobile can give police detailed 
information on the movements of a single automobile for an 
extended period of time.39 A GPS device, however, is limited in 
scope. It only monitors and records the movements of a single 
criminal suspect at a time. This limits the broad community 
impact of GPS surveillance. Police have to identify an 
individual as a criminal suspect and then install the device to 
facilitate surveillance. By contrast, the technologies I describe 
as part of the digitally efficient investigative state broadly and 
indiscriminately monitor the public behavior of an entire 
community. Surveillance cameras record any and all behavior 
made public in front of their lenses. ALPR devices run the 
license plates of all automobiles that fall within the device’s 
view. Thus, every person in a community becomes a target of 
the digitally efficient investigative state, not just pre-identified 
criminal suspects. 

Fourth, because the digitally efficient investigative state 
monitors the entire community, it collects information on 
illegal activity as well as innocuous behavior. Some policing 
technologies, like red light and speed cameras, have been 
narrowly devised to only record images and collect data when a 
person violates a traffic law. The digitally efficient investigative 
state is different. Devices like ALPR and surveillance cameras 
are useful because they collect data on all passing cars and 
pedestrians. A single ALPR device or surveillance camera might 
replace the efforts of dozens, even hundreds, of individual law 
enforcement officers. ALPR, for example, is only useful because 
it is an unbelievably efficient replacement for a traditional 
policing technique—cross-referencing the license plates of 
passing cars with databases of active warrants and stolen 
automobiles. But when a device can cross-reference and record 
data on up to 1,800 license plates per minute,40 it will invariably 
gather enormous amounts of data on innocent people. 

Fifth, the technological tools used by the digitally 
efficient investigative state only improve the efficiency of 
otherwise permissible surveillance techniques. They do not 
offer officers any extrasensory ability. Many technological 
developments in policing have been met with suspicion because 
they give police a superhuman ability not typically associated 

 
 39 United States v. Jones, 132 S. Ct. 945, 948 (2012) (noting that law 
enforcement gathered data on Antoine Jones’s movements in his automobile for 28 
days straight). 
 40 Rushin, supra note 8, at 285. 
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with public policing. For example, in Kyllo, the Court barred 
the warrantless use of heat sensors that could allow police to see 
movements inside the walls of the home.41 ALPR, surveillance 
cameras, and facial recognition arguably all complete tasks that 
an individual officer could complete without technological 
assistance. They just do so with astonishing efficiency. 

Sixth, these technologies give officers two distinct 
capabilities: observational comparison and indiscriminate data 
collection. Observational comparison refers to the limited and 
temporary collection of data by a digitally efficient technology 
for comparison and cross-reference to relevant databases. For 
example, “[w]hen used for observation comparison, ALPR only 
retains data on license plates that match known or suspected 
criminal hotlists.”42 In the case of surveillance cameras armed 
with facial recognition, “the collection of data would be limited 
to individuals whose appearance so closely resembles a known 
criminal as to create reasonable, individualized suspicion.”43 By 
contrast, indiscriminate data collection refers to data retention 
practices whereby police indefinitely retain all information 
collected by digitally efficient technologies, regardless of 
whether the data is linked to any criminal investigation. 

Seventh, advances in data storage capabilities have 
facilitated and incentivized the use of these technologies for 
indiscriminate data collection. Traditionally, one of the greatest 
limitations on long-term government surveillance was the 
limited data retention capabilities of the state.44 But as the cost 
of data storage decreases, and the technological feasibility of 
such storage improves,45 the government has no disincentive to 
collect as much data as possible on public behavior—so long as 
this information might be useful to a state.46 In the case of law 
enforcement, information may seem irrelevant at the time of 
collection, but may end up being extremely valuable in solving 
future crimes. 47  Indeed, as I discuss in Part I.C, the only 
empirical evidence suggests that the overwhelming majority of 

 
 41 Kyllo v. United States, 533 U.S. 27, 40 (2001). 
 42 Rushin, supra note 8, at 285. 
 43 Id. at 288. 
 44 See Jack M. Balkin, The Constitution in the National Surveillance State, 93 
MINN. L. REV. 1, 14 (2008). 
 45 See Patricia L. Bellia, The Memory Gap in Surveillance Law, 75 U. CHI. L. 
REV. 137, 140-42 (2008). 
 46 See Rushin, supra note 8, at 291. 
 47 Id. at 286 (describing the hypothetical situation where a child is abducted, 
and police can immediately turn to surveillance data from the time and location of the 
suspected abduction). 
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departments with digitally efficient surveillance technology, 
like ALPR, use it for indiscriminate data collection.48 

Eighth, indiscriminate data collection allows law 
enforcement to aggregate large amounts of information about a 
single individual, thereby revealing personal information about 
habits and behaviors. Five of the justices in Jones noted in two 
separate concurrences that the accumulation of large amounts of 
data on public movements transforms normal surveillance into a 
potentially unconstitutional invasion of individual privacy. 49 
These extensive records on individual movements might reveal 
private interests, patterns of behavior, or habits. For example, 
aggregation of surveillance data of an individual might enable 
“the Government to ascertain, more or less at will, their political 
and religious beliefs, sexual habits, and so on.”50 Police and the 
state can use this type of revealing personal information to 
target unpopular minorities or conduct fishing expeditions.51 

Ninth, departments commonly share this personally 
identifiable information. Police have organized both nationally 
and regionally to share personally identifiable surveillance 
data.52 As I explain further in Part I.C, the limited empirical 
data suggest that departments currently share data collected 
through digitally efficient surveillance technologies. 53  The 
sharing of this data is understandable and potentially useful. 
Criminals, like most individuals, often move in and out of 
different police jurisdictions. Information sharing allows police 
to efficiently identify not just criminals and stolen property 
from their jurisdiction, but also those from jurisdictions across 
the country. In a country like the United States with an 
extremely decentralized array of policing agencies, this type of 
data sharing can facilitate cooperation and dramatically 
increase the likelihood of apprehending criminals and recovering 
stolen property. For example, Cincinnati is currently building a 
regional data-sharing network for ALPR data for departments 
across Southwest Ohio, Southeast Indiana and Northern 
Kentucky, called SOSINK. The purpose of this regional 
network is to both apprehend wanted subjects traveling across 
this regional territory and collect intelligence relevant to 

 
 48 See infra Part I.C. 
 49 See generally United States v. Jones, 132 S. Ct. 945, 955-64 (2012) 
(Sotomayor, J., concurring & Alito, J., concurring). 
 50 Id. at 956 (Sotomayor, J., concurring). 
 51 See Rushin, supra note 8, at 299. 
 52 Id. at 292. 
 53 See infra Part I.C. 
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ongoing investigations in departments throughout the area.54 
Maryland law enforcement has developed a similar data-
sharing network. 55  The state hopes to eventually have 32 
agencies sharing information.56 

This type of regional data sharing of surveillance data is 
relatively common; one study found that 43% of surveyed 
departments share data as part of a regional system.57 But this 
type of sharing is also potentially problematic. Such sharing of 
personally identifiable data may increase the possibility of 
“secondary use.”58 As Daniel Solove explains, “[t]he potential for 
secondary use generates fear and uncertainty over how one’s 
information will be used in the future, creating a sense of 
powerlessness and vulnerability.”59 

The expansion of the digitally efficient investigative 
state is one of the most important developments in the history 
of policing. Digitally efficient surveillance technologies expand 
the reach of American police departments. Emerging evidence 
over the last two decades suggests that police presence may 
actually reduce crime by altering situational incentives.60 One 
possible way to lower the overall crime rate of a community, 
then, is to increase the number of law enforcement officers.61 
But local communities must operate on finite budgets, limiting 
the number of police officers they can hire. Thus, criminologists 
and policing scholars have found that departments can most 
effectively reduce crime by allocating more of their staff to high 

 
 54 See Russell A. Neville, Cincinnati Regional Automatic License Plate 
Recognition Technology Project, POLICE CHIEF MAG. (June 2009), available at 
http://www.policechiefmagazine.org/magazine/index.cfm?fuseaction=display_arch&article_
id=1823&issue_id=62009. 
 55 See Press Release, Office of Governor Martin O’Malley, Governor Martin 
O’Malley Announces Enhanced Fight Against Auto Theft (Aug. 4, 2010), available at 
http://www.governor.maryland.gov/pressreleases/100804.asp. 
 56 DAVID J. ROBERTS & MEGHANN CASANOVA, INT’L ASS’N OF CHIEFS OF 
POLICE, AUTOMATED LICENSE PLATE RECOGNITION SYSTEMS: POLICY AND OPERATIONAL 
GUIDANCE FOR LAW ENFORCEMENT 24 (2012). 
 57 Id. 
 58 Daniel J. Solove, A Taxonomy of Privacy, 154 U. PENN. L. REV. 477, 521 (2006). 
 59 Id. at 522. 
 60 See generally Ronald V. G. Clarke, ‘Situational’ Crime Prevention: Theory 
and Practice, 20 BRIT. J. CRIMINOLOGY 136 (1980) (describing situational crime 
prevention theory and how supervision of any variety, including police, can affect an 
individual’s propensity for criminal behavior); Lawrence W. Sherman & David 
Weisburd, General Deterrent Effects of Police Patrol in Crime “Hot Spots”: A 
Randomized, Controlled Trial, 12 JUST. Q. 625 (1995). 
 61 See generally Steven D. Levitt, Using Electoral Cycles in Police Hiring to 
Estimate the Effect of Police on Crime, 87 AMER. ECON. REV. 270 (1997); AARON 
CHALFIN & JUSTIN MCCRARY, U. C. BERKELEY, THE EFFECT OF POLICE ON CRIME: NEW 
EVIDENCE FROM U.S. CITIES, 1960–2010 (2012). 
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crime neighborhoods, or hot spots.62 A strong body of empirical 
case studies shows that such hot spot policing can reduce, and 
not merely displace, crime.63 

All of these theories of crime reduction rely upon a 
principal assumption: police cannot be everywhere at once. Thus, 
scholars in this field try to find methods to improve the efficiency 
of police activity. The digitally efficient investigative state 
radically shifts this fundamental assumption of policing and 
crime control theory. Early quantitative studies on the effects of 
digitally efficient technologies have returned mixed results on its 
crime fighting abilities.64 But if these technologies do become tools 
for deterrence, investigation, and criminal apprehension, their 
crime fighting ability will be virtually unmatched by any other 
technological development in recent history. 

Legal scholars and policymakers should look at this 
trend in policing innovation as a potential tool for both crime 
control and a source of potential widespread privacy violations. 
A growing body of evidence confirms that law enforcement uses 
these surveillance technologies to target minority groups. 65 
Psychological and historical evidence suggests that the 
availability of pervasive surveillance tools may facilitate law 
enforcement corruption. 66  With the unregulated ability to 
monitor an entire community, law enforcement may be 
incentivized to conduct fishing expeditions that “exacerbate 
racism, stereotyping, or profiling.”67  This elevates the risk of 
false positives and harms citizens’ perceptions of procedural 
fairness.68 Thus, while the digitally efficient investigative state 
may be an important development for crime prevention, it also 
raises numerous privacy concerns. 

 
 62 See generally David Weisburd & Anthony A. Braga, Hot Spots Policing as a 
Model for Police Innovation, in POLICE INNOVATION 225 (2006). 
 63 See, e.g., Anthony A. Braga, Hot Spots Policing and Crime Prevention: A 
Systematic Review of Randomized Controlled Trials, 1 J. EXPERIMENTAL CRIMINOLOGY 
317 (2005) (finding that the majority of empirical studies support the effectiveness of 
hot spot policing). 
 64 Compare Jennifer King et al., Fighting Crime with Publicly-Financed 
Surveillance Cameras: The San Francisco Experience, CAL. POL’Y OPTIONS 2009 145, 158 
(2009), available at http://www.spa.ucla.edu/webfiles/doc/116679final.pdf (explaining how 
the installation of 19 surveillance cameras in San Francisco correlated with a subsequent 
reduction in crime), with LUM ET AL., supra note 34, at 27-59 (finding that ALPR devices 
had no significant effect on crime in a single case study). 
 65 See Rushin, supra note 8, at 299. 
 66 Id. at 300-01. 
 67 Id. at 300. 
 68 See id. at 301-02. 
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B. Empirical Evidence on the Scope of Surveillance 
Technologies 

Despite the importance of the digitally efficient 
investigative state, no comprehensive research has fully 
documented the extent to which police departments across the 
country have adopted these new surveillance technologies. To 
better illustrate the magnitude of the digitally efficient 
investigative state, I have gathered survey data from four 
sources: (1) the Law Enforcement Management and 
Administration Statistics (LEMAS), (2) the International 
Association of Chiefs of Police (IACP), (3) the Police Executive 
Research Forum (PERF), and (4) independent surveys conducted 
by academics researching police organizations. 

The Bureau of Justice Statistics (BJS) publishes the 
LEMAS data every three to four years as part of a 
comprehensive survey of approximately 3,000 state and local 
law enforcement agencies. 69  Because the BJS conducts the 
LEMAS survey semi-regularly, this data set is useful for 
observing changes over time in police behavior. But the BJS 
survey data only gives information on the current use of various 
surveillance technologies. So far, the BJS has not collected data 
on departmental policies on surveillance data retention. 

The data from the IACP and PERF comes from a 
handful of one-time surveys. Fewer departments respond to 
IACP and PERF surveys than BJS requests. Nonetheless, the 
IACP and PERF studies often include detailed questions on 
departments’ data retention, usage, and access policies—
something the LEMAS study lacks. The IACP and PERF 
surveys also have included information on future plans for the 
technology and law enforcement departments’ participation in 
regional data sharing. 

1. Surveillance Cameras and Biometric Recognition 

Surveillance cameras are nearly ubiquitous in American 
police departments. According to the 1997 LEMAS survey, nearly 
700—or approximately 20% of all departments responding to the 
question—reported using some type of surveillance cameras.70 In 
the following decade, the percentage of departments increased 

 
 69 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, DATA COLLECTION: 
LAW ENFORCEMENT MANAGEMENT AND ADMINISTRATIVE STATISTICS, available at 
http://bjs.ojp.usdoj.gov/index.cfm?ty=dcdetail&iid=248 (last visited Aug. 28, 2013). 
 70 LEMAS 1997, supra note 1. 



2013] MASS POLICE SURVEILLANCE 15 

dramatically to 56% in 2000, 67% in 2003, and 71% in 2007.71 
Between 1997 and 2007, the number of departments using 
surveillance cameras increased by 189%. The IACP study 
similarly found that departments regularly employed 
surveillance cameras. In a 2001 survey of 207 police agencies, 
around 80% claimed to use some type of surveillance camera.72 
Although the IACP survey found that a higher number of 
departments used surveillance cameras around the turn of the 
century than the LEMAS survey, this discrepancy can be traced 
to the demographic profiles of the departments responding to 
each survey instrument. 73  It is safe to say that, while 
surveillance cameras were relatively rare two decades ago, they 
are extremely common today. Figure 1 shows the historical 
trend in police use of surveillance cameras over time. 

 
FIGURE 1, PERCENTAGE OF POLICE DEPARTMENTS USING 

ANY CAMERA SURVEILLANCE74 

 

 
 71 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, LAW 
ENFORCEMENT MANAGEMENT AND ADMINISTRATIVE STATISTICS (LEMAS): 2000 SAMPLE 
SURVEYS OF LAW ENFORCEMENT AGENCIES (2000) [hereinafter LEMAS 2000], available 
at http://www.icpsr.umich.edu/icpsrweb/NACJD/series/92/studies/3565; U.S. DEP’T OF 
JUSTICE, BUREAU OF JUSTICE STATISTICS, LAW ENFORCEMENT MANAGEMENT AND 
ADMINISTRATIVE STATISTICS (LEMAS): 2003 SAMPLE SURVEYS OF LAW ENFORCEMENT 
AGENCIES (2003) [hereinafter LEMAS 2003], available at http://www.icpsr.umich.edu/
icpsrweb/ICPSR/studies/04411; LEMAS 2007, supra note 2. 
 72 LAURA J. NICHOLS, INT’L ASS’N OF CHIEFS OF POLICE, CUTTING EDGE OF 
TECHNOLOGY EXECUTIVE BRIEF: THE USE OF CCTV/VIDEO CAMERAS IN LAW 
ENFORCEMENT 4, 15 (2001). 
 73 See id. at 14 (explaining the breakdown of the survey pool—including the 
relative amount of larger departments surveyed). 
 74 LEMAS 2007, supra note 2; LEMAS 2003, supra note 71; LEMAS 2000, 
supra note 71; LEMAS 1997, supra note 1. In calculating the data for Figure 1, I group 
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The actual number of surveillance cameras used by 
individual departments also varies widely from one department 
to the next. But overall, the number of cameras employed by 
the average American police department has increased steadily 
over the last decade. The LEMAS survey first kept records on 
the number of surveillance cameras used by departments in 
2000, when the average department reported employing around 
10 surveillance cameras.75 The police in the United States in 
2000 operated just under 30,000 total cameras.76 By 2007, the 
average department utilized nearly 27 cameras, or a total of 
nearly 77,000 nationwide.77 This represents a 161% increase in 
total cameras and a 170% increase in cameras per department 
over a mere seven-year period. Figure 2 graphically illustrates 
the trend in the average number of surveillance cameras per 
department over a 10 year period. 

 
FIGURE 2, AVERAGE NUMBER OF SURVEILLANCE 

CAMERAS PER DEPARTMENT78 

 
The LEMAS data may also dramatically underestimate 

the actual number of surveillance cameras used by police in the 
United States. Many cities, like Chicago, give police access to 
an integrated network of surveillance cameras—public transit 
cameras, police cameras, and school cameras. Estimates range 

 
together in this calculation three categories of surveillance cameras: fixed cameras, 
mobile cameras, and cameras mounted on squad cars. 
 75 LEMAS 2000, supra note 71. 
 76 Id. 
 77 LEMAS 2007, supra note 2. 
 78 Id.; LEMAS 2003, supra note 71; LEMAS 2000, supra note 71. 
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from 8,00079 cameras to 15,00080 cameras. When responding to 
the LEMAS survey, Chicago reported use of only 1,073 cameras 
in 2007.81 In all likelihood, this number only represents the 
number of cameras installed and operated exclusively by 
police—not the number of cameras used by the city and 
monitored in some manner by law enforcement. Thus, the 
LEMAS conclusions almost certainly underestimate the actual 
number of cameras that police access regularly. 

In other IACP surveys, police departments have also 
rated surveillance cameras as among the highest priority 
targets for continued technological investment. A 2005 study of 
47 law enforcement departments asked administrators to rate the 
relative importance of future investments in different 
investigative technologies.82 Video cameras were among the top 
five most important sources for future technological investment.83 

Overall, biometric recognition systems, like facial 
recognition, seem to be rarely used by the average police 
department. In the LEMAS survey, only 191 departments 
claimed to use the technology in 2003 and 98 in 2007.84 But 
according to the IACP study, departments indicated a significant 
interest in investing in facial recognition technology in the 
future. 85  In addition, the majority of law enforcement 
administrators believe facial recognition will be of high value to 
departments in the future.86 

2. Automatic License Plate Readers (ALPR) 

There is less historical data on the adoption of ALPR 
devices. The LEMAS surveys only recently started asking 
departments about their use of ALPR. The 2007 LEMAS 
survey was the first. Only 170 departments or about 19% of 
those agencies that responded to the survey question claimed 
 
 79 NANCY G. LA VINGE ET AL., URBAN INST., EVALUATING THE USE OF PUBLIC 
SURVEILLANCE CAMERAS FOR CRIME CONTROL AND PREVENTION—A SUMMARY 2 (2011). 
 80 Police Exec. Research Forum, How Are Innovations in Technology Transforming 
Policing?, in CRITICAL ISSUES IN POLICING SERIES 13 (2012) [hereinafter PERF]. 
 81 LEMAS 2007, supra note 2. 
 82 INT’L ASS’N OF CHIEFS OF POLICE, LAW ENFORCEMENT PRIORITIES FOR 
PUBLIC SAFETY: IDENTIFYING CRITICAL TECHNOLOGY NEEDS 2-3 (2005) [hereinafter 
IACP CRITICAL TECH. NEEDS]. 
 83 Id. at 3. 
 84 LEMAS 2003, supra note 71; LEMAS 2007, supra note 2. It is unclear why 
exactly the number of departments that use biometric technology has not increased 
like other technologies. 
 85 IACP CRITICAL TECH. NEEDS, supra note 82, at 7 (noting that among the 
categories of video cameras and biometric technologies, respondents placed fixed 
surveillance cameras and facial recognition at the top of their relative priority lists). 
 86 See NICHOLS, supra note 72, at 13. 
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to use ALPR in some capacity.87 While this initially suggests 
that ALPR is relatively uncommon in the United States, the 
breakdown of ALPR by city reveals that large cities commonly 
employ ALPR. Approximately 48% of departments with over 
1,000 sworn officers utilize ALPR, compared to 32% of 
departments with between 501 and 1,000 officers, and 19% of 
those with between 251 and 500 sworn employees.88 California, 
New York, and Florida had the most agencies that claim to use 
ALPR, with Texas, Virginia, Colorado, and Georgia not far 
behind.89 

Since the LEMAS data came out, three other surveys 
have attempted to document the use of ALPR in American 
police agencies. The IACP published the first of these post-
LEMAS studies in 2009 after surveying 444 law enforcement 
departments in the United States. Of the 305 that responded, 
23% reported using ALPR.90 Like LEMAS, the IACP designed 
the survey to carefully consider the effect of police organization 
size on ALPR adoption. Table 1 breaks down ALPR usage by 
department size. 

 
TABLE 1, 2007 LEMAS AND 2009 IACP REPORTED ALPR 

USAGE BY DEPARTMENT SIZE91 

 
 
The sample size of those responding to the IACP survey 

was smaller than the LEMAS survey, which might partially 
explain the variation. Nonetheless, the IACP numbers build a 
compelling case that the usage of ALPR is increasing. In a 
more recent study, Cynthia Lum, Linda Merola, Julie Willis, 
 
 87 ROBERTS & CASANOVA, supra note 56, at 6; LEMAS 2007, supra note 2. 
 88 ROBERTS & CASANOVA, supra note 56, at 6. 
 89 Id. 
 90 Id. at 19. 
 91 ROBERTS & CASANOVA, supra note 56; LEMAS 2007, supra note 2. 
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and Breanne Cave surveyed a random but statistically 
representative sample of 200 police departments.92 Of the 169 
departments that responded, Lum et al. found that 21% used 
ALPR.93 Among larger departments of 100 sworn officers or 
more, the number increased to 37%.94 This generally comports 
with the IACP and LEMAS findings. Like the IACP report, 
Lum et al.’s study finds convincing evidence that ALPR usage 
has increased since the 2007 LEMAS report, and that ALPR 
usage depends in large part on department size. 

The most recent research on the subject comes from a 
2011 survey conducted by PERF. They found that 71% of 
responding agencies currently use ALPR and 85% of 
administrators plan to acquire more ALPR devices or increase 
use in the future.95 Again, it is worth noting that the sample 
size in the PERF survey was only 70 agencies—not quite as 
large as the Lum et al. study and significantly smaller than 
LEMAS. 96  The distribution of the PERF sample also skews 
heavily toward large departments.97 This possibly affects the 
overall findings, and results in a disproportionately large 
percentage of departments that report ALPR usage compared 
to the other surveys. But even when accounting for the 
somewhat skewed sample, the results are strong evidence that 
departments have increased ALPR adoption in recent years. 
Respondents to the PERF survey instrument also noted that 
they expected to equip 25% of all squad cars in their 
department with ALPR devices in the next five years.98 

The LEMAS and PERF reports do not provide detailed 
information on the exact number of ALPR systems deployed 
per department, but media reports have uncovered detailed 
information about the heavy distribution of ALPR devices in 
some of America’s largest cities. The District of Columbia and 
surrounding suburbs currently operate over 250 ALPR devices.99 

 
 92 LUM ET AL., supra note 34, at 13-14. 
 93 Id. at 19. 
 94 Id. at 18-19. 
 95 PERF, supra note 80, at 1-2. 
 96 POLICE EXECUTIVE RESEARCH FORUM, USE OF TECHNOLOGY IN POLICING: 
THE CHIEF’S PERSPECTIVE 9 (2011) [hereinafter PERF CHIEF’S PERSPECTIVE], available 
at http://www.policeforum.org/library/critical-issues-in-policing-series/perfpresentation.pdf. 
 97 Id. at 3. Further, the median size of the department using ALPR in the 
PERF study was 336 sworn officers. ROBERTS & CASANOVA, supra note 56, at 7. Thus, 
the PERF sample size appears to be skewed toward large departments. 
 98 PERF CHIEF’S PERSPECTIVE, supra note 96, at 9. 
 99 Allison Klein & Josh White, License Plate Readers: A Useful Tool for Police 
Comes with Privacy Concerns, WASH. POST (Nov. 19, 2011), available at 
http://www.washingtonpost.com/local/license-plate-readers-a-useful-tool-for-police-
comes-with-privacy-concerns/2011/11/18/gIQAuEApcN_story.html. 
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The state of Maryland has installed around 300 devices 
statewide.100 New York City had installed 238 by 2011.101 Dallas 
plans to use somewhere between 48 to 68 systems in the near 
future.102 This rapid proliferation was predictable. As early as 
2005, a survey of law enforcement conducted by the IACP found 
that police administrators rated ALPR as the highest priority 
locational and global position technology for future 
investment.103 Overall, the body of evidence on ALPR suggests 
that the technology is becoming common in American law 
enforcement agencies. 

In sum, the data from these various sources generally 
reveal two major trends about the adoption of digitally efficient 
surveillance technology. First, digitally efficient surveillance 
technologies are becoming ubiquitous among American police 
departments—particularly in large, urban departments. Second, 
this rapid transformation in policing technology has happened in 
a relatively short period of time. This should come as no 
surprise. Given the potential criminological and cost benefits of 
digitally efficient surveillance technologies, departments should 
be investing in these types of technologies. The next logical 
question is whether and how departments have internally 
regulated these technologies after adoption. The next section 
will summarize the limited empirical work on the state of 
internal departmental regulations. 

C. The State of Internal Departmental Regulations 

The empirical evidence on the scope of the digitally 
efficient investigative state paints a clear and persuasive 
picture—digitally efficient technologies are becoming increasingly 
common, particularly in large police departments. This means 
that departments are often collecting enormous amounts of data 
on a daily basis. Police agencies in Southern California, for 
instance, have amassed over 160 million data points from the 
use of ALPR alone.104 Fundamental to the emergence of the 
digitally efficient investigative state is the ability to retain 
 
 100 ROBERTS & CASANOVA, supra note 56, at 28. 
 101 Al Baker, Camera Scans of Car Plates Are Reshaping Police Inquiries, N.Y. 
TIMES, Apr. 12, 2011, at A17, available at http://www.nytimes.com/2011/04/12/nyregion/
12plates.html. 
 102 CITY OF DALL., TEX., REQUEST FOR COMPETITIVE SEALED PROPOSAL: DPD 
MOBILE AND FIXED AUTOMATIC LICENSE PLATE RECOGNITION (ALPR) SYSTEM 2-4 
(2012); ROBERTS & CASANOVA, supra note 56, at 28. 
 103 IACP CRITICAL TECH. NEEDS, supra note 82, at 7. 
 104 Jon Campbell, License Plate Recognition Logs Our Lives Long Before We 
Sin, L.A. WEEKLY (June 21, 2012), http://www.laweekly.com/2012-06-21/news/license-
plate-recognition-tracks-los-angeles/. 
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large amounts of data due to improving technological feasibility 
and decreased cost. 105  This means that law enforcement 
agencies collect data on all recorded activity, not just 
suspicious or criminal behavior. 

Departments have every incentive to keep as much data 
as possible, if that data could be useful in any way to a future 
criminal investigation. But the possibility of unregulated data 
retention on innocent people raises serious privacy concerns.106 
Without regulation, historical and psychological evidence 
indicates that unregulated surveillance data retention may 
allow the state to target unpopular minority groups for 
unjustified surveillance, increase the likelihood of corruption, 
and facilitate fishing expeditions that could eventually disrupt 
the lives of the innocent.107 

New evidence suggests that departments have 
implemented vastly different internal regulations on the use, 
retention, and access to data acquired from digitally efficient 
technologies. The overwhelming majority of departments use 
these technologies not just for observational comparison, but 
also indiscriminate data collection. Some departments keep 
data for a matter of days, while others retain it indefinitely. 
The BJS does not ask departments about data retention 
policies in the LEMAS surveys. Thus, the best information on 
data retention by American law enforcement comes from the 
pair of studies done on ALPR and surveillance cameras by the 
IACP in 2001 and 2009 respectively. According to these reports, 
96% of departments using surveillance cameras, and 95% of 
those using ALPR engage in some kind of indiscriminate data 
collection—not just observational comparison.108 

Among departments that take part in the practice of 
indiscriminate data collection, the length of retention varies 
widely. Among departments using surveillance cameras, the 
vast majority retain video footage for over a month. 109  Of 
course, the IACP completed this survey on surveillance 
cameras over a decade ago, when long-term data storage was 
less feasible. We may expect that today, departments can 
affordably store video footage for even longer periods of time. 

 
 105 See supra Part I.A. 
 106 See Rushin, supra note 8, at 299-302. 
 107 Id. 
 108 NICHOLS, supra note 72, at 9 (defining observational comparison as the 
presence of a formalized policy permitting no storage of data, according to figure 10); 
ROBERTS & CASANOVA, supra note 56, at 29 (defining observational comparison as the 
presence of a formalized policing permitting no storage of data, according to table 18). 
 109 NICHOLS, supra note 72, at 9. 
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Table 2 summarizes the IACP data on surveillance camera 
data retention. 

 
TABLE 2, 2001 IACP DATA ON SURVEILLANCE CAMERA 

DATA RETENTION 

 
 
The IACP also found that a significant number of 

departments outsourced the operation of police surveillance 
cameras, as well as the storage and maintenance of data. 
Around 47% of all camera operators were found to be sworn 
police officers.110 Furthermore, while surveillance camera data is 
generally stored at police facilities, the responsibility for 
maintenance, collection, and disposal of data falls to non-police 
officers in 43% of departments.111 

As for ALPR locational data, the typical department 
retained data for between two and six months.112 But a very 
substantial portion of police departments—around 28%—admit 
to having either no policy limiting data retention, or having a 
departmental policy that mandates indefinite retention. 113 
Table 3 aggregates the IACP findings on ALPR data retention. 

 

 
 110 Id. at 8 (noting in figure 7 that only 53% of operators are police officers). 
 111 Id. (noting in figure 6 that only 57% of the departments have police manage 
data, but noting in figure 9 that in 90% of agencies the data is stored at police facilities). 
 112 ROBERTS & CASANOVA, supra note 56, at 29. I define the typical 
department as the median department responding to the survey. Although the data is 
not broken down by case, we can surmise from table 18 that the median is somewhere 
between two and six months. 
 113 Id. 
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TABLE 3, 2009 IACP DATA ON ALPR DATA RETENTION 

 
 
Civil rights advocates have also attempted to gather 

more up-to-date information on data retention policies by filing 
Freedom of Information Act (FOIA) requests with departments 
all across the country. The ACLU has led this charge by filing 
587 requests in 38 states.114 So far, the ACLU has received 
responses from 293 departments.115 Although the ACLU has 
not yet released the full extent of their data, they have 
observed that retention policies vary widely from one 
jurisdiction to the next.116 Departments commonly keep data for 
several years, with many departments keeping retained data 
indefinitely when possible.117 

While some departments have proactively established 
internal policies to regulate the use of these technologies, many 
have not. Further, internal policies on data access, retention, and 
sharing differ dramatically from one department to the next. 

 
 114 Am. Civil Liberties Union, You Are Being Tracked: How License Plate 
Readers are Being Used to Record Americans’ Movements (July 17, 2013), 
https://www.aclu.org/technology-and-liberty/you-are-being-tracked-how-license-plate-
readers-are-being-used-record. 
 115 Id. at 3. 
 116 Id. at 20. 
 117 Id. 
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II. THE LAW OF POLICE SURVEILLANCE 

Traditionally, courts have shied away from regulating 
police surveillance in public spaces. This is because the courts 
have operated under a set of jurisprudential assumptions of 
police surveillance. These jurisprudential assumptions were 
reasonable in the past because of the limited technological 
efficiency of previous surveillance technologies. In Jones, the 
Supreme Court had the opportunity to confront these 
jurisprudential assumptions in light of modern technology. A 
majority of the justices indicated that these jurisprudential 
assumptions were increasingly unsupportable in today’s 
digitally efficient world of policing.118 But the Court did not 
alter these doctrinal assumptions in any way, nor did they offer 
much indication on how they may alter these assumptions in 
the future. Thus, after the Jones decision, the law of police 
surveillance today is as incoherent as ever. 

I have previously argued that the digitally efficient 
investigative state does not run afoul of the Fourth 
Amendment, based on the presence of these jurisprudential 
assumptions,119 but dicta in the concurrences of the Jones case 
imply that these jurisprudential assumptions may not exist for 
much longer. Even so, there is no clear indication how the 
Court could establish a default rule that both narrowly limits 
some uses of digitally efficient technologies without adversely 
affecting other non-invasive, legitimate uses. 

In this section, I evaluate the doctrinal basis for the 
traditional jurisprudential assumptions about police 
surveillance. I then spend considerable time analyzing the 
dicta in the Jones case to predict how the Court may respond to 
these technologies in the future. I conclude that, while the 
Court will likely make some effort to rein in the digitally 
efficient investigative state in the future, any regulation will be 
limited in capacity. The regulation will almost certainly rely upon 
an often-ineffective enforcement tool like the exclusionary rule. 
Thus, even if the judiciary is institutionally capable of controlling 
the digitally efficient investigative state, the legislature must also 
take a proactive role in any future regulation. 

 
 118 See United States v. Jones, 132 S. Ct. 945, 955-64 (2012) (Sotomayor, J., 
concurring and Alito, J., concurring) (both concurrences finding support for a broad 
doctrinal shift in the treatment of technological surveillance). 
 119 Rushin, supra note 8, at 309-13. 
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A. The Fourth Amendment and Privacy 

Almost all legal challenges to surveillance, including the 
challenge levied in Jones, claim that government surveillance 
amounts to an unreasonable search or seizure in violation of 
the Fourth Amendment of the United States Constitution. The 
Fourth Amendment does not bar all searches; instead it merely 
protects against unreasonable searches and seizures by 
government agents.120 In judging whether a tactic qualifies as 
an unreasonable search or seizure, the Court generally uses a 
test originally developed in Justice Harlan’s concurrence in 
Katz v. United States. 121  This test asks whether the action 
violates a person’s reasonable expectation of privacy.122 An act 
violates a person’s reasonable expectation of privacy if the 
person “exhibited an actual (subjective) expectation of privacy,” 
and such an expectation of privacy is “one that society is 
prepared to recognize as ‘reasonable.’”123 

The Court grappled with the jurisprudence of police 
surveillance for many decades before adopting the Katz 
standard. In a 1928 case, Olmstead v. United States, federal 
prohibition officers used an early version of a wiretap to listen 
in on the conversation of a criminal suspect.124 The officers did 
not obtain a warrant before using the device. 125  Using this 
technology, law enforcement listened to the suspect’s 
conversations for many months. 126  They then used the 
conversations as evidence to justify an arrest and later 
conviction. 127  The Court upheld this wireless wiretapping as 
constitutional, arguing that the practice involved no physical 
intrusion into the person’s home or seizure of tangible property.128 
The Court compared phone lines to public highways, noting 
that the phone lines “are not part of his house or office any 
more than are the highways along which they are stretched.”129 
Thus, after Olmstead, the Fourth Amendment did not protect 
against technological surveillance unless the technology 

 
 120 U.S. CONST. amend. IV. 
 121 Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). 
 122 Id. 
 123 Id.; See also California v. Ciraolo, 476 U.S. 207, 211 (1986) (applying 
Justice Harlan’s two-prong test). 
 124 Olmstead v. United States, 277 U.S. 438, 456-57 (1928), overruled by Katz 
v. United States, 389 U.S. 347, 352-53 (1967). 
 125 Id. at 442-43. 
 126 Id. at 457. 
 127 Id. 
 128 Id. at 466. 
 129 Id. at 465. 
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somehow tangibly intruded in a protected place.130 The Court 
honored this rigid view of the Fourth Amendment for nearly 
four decades, permitting law enforcement to use other 
surveillance technologies like detectaphones 131  and wiretaps 
without a warrant. 

The Court finally reversed track in 1967 in Katz v. United 
States.132 There, police surreptitiously attached a listening device 
to a public telephone booth and listened to the conversations of 
a suspected gambler.133 Katz appealed his conviction by arguing 
that the use of a listening device inside a phone booth violated 
the Fourth Amendment.134 The Court agreed with Katz, finding 
that the use of a warrantless wiretapping device on a public 
phone violated the Fourth Amendment because the “Fourth 
Amendment protects people, not places, from unreasonable 
searches and seizures.” 135  Even though the police never 
physically invaded Katz’s personal property, and even though 
Katz was using a public phone booth, the Court concluded that 
he had a reasonable expectation that his words would not be 
“broadcast to the world.”136 Justice Harlan’s concurrence in Katz 
set out a two-prong test to determine whether the action of a 
state agent violates the bar on unreasonable searches and 
seizures. According to Harlan, courts should ask (1) whether a 
person exhibited a subjective expectation of privacy, and (2) 
whether society is ready to recognize that subjective 
expectation as reasonable.137 In later cases, including Jones, the 
Court has relied on this test to determine whether a police 
surveillance technology requires a warrant before use. 

B. The Jurisprudential Assumptions of Police Surveillance 

In applying the Katz test to emerging surveillance 
technologies the Court has relied on two important 
jurisprudential assumptions: first, an individual has no 
reasonable expectation of privacy in anything they expose to the 
public or a third party, and second, policing technologies that 
 
 130 Hutchins, supra note 12, at 424 (noting that Olmstead “recognized a new 
constitutional threshold for Fourth Amendment protection—tangible physical intrusion 
by the government”). 
 131 Goldman v. United States, 316 U.S. 129, 135-36 (1942) (holding that the 
use of a detectaphone to listen to a defendant’s conversation through an adjoining wall 
did not require a warrant before use). 
 132 Katz v. United States, 389 U.S. 347 (1967). 
 133 Id. at 354-55 n.14. 
 134 Id. at 348-49. 
 135 Rushin, supra note 8, at 305. 
 136 Katz, 389 U.S. at 352. 
 137 Id. at 361 (Harland, J., concurring). 
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merely improve the efficiency of otherwise legal policing tactics 
do not violate a person’s reasonable expectation of privacy. Each 
of these assumptions was once defensible, but decreasingly so 
in our technologically efficient state. 

1. Assumption One: No Reasonable Expectation of 
Privacy in Actions Exposed to Others 

The first major assumption of police surveillance law is 
that an individual has no reasonable expectation of privacy in 
anything they expose to the public or a third party. Historically, 
the Court has relied on this assumption as a fundamental 
building block for numerous jurisprudential doctrines, including 
the open fields doctrine, the third party doctrine, and the 
misplaced trust doctrine. Today, this assumption grounds the 
belief that police can observe and record all public behavior—
whether that surveillance comes in the form of aerial 
observation,138 surveillance of driving movements,139 or through 
the use of some other digitally efficient technology. 

One of the earliest judicial default rules premised on 
this presumption is the open fields doctrine.140 Established in 
Hester v. United States 141  and later reaffirmed in Oliver v. 
United States,142 this doctrine clarified that individuals have no 
reasonable or constitutionally protected expectation of privacy 
in open fields. For example, in Hester, two state agents 
trespassed onto a criminal suspect’s land and observed him in 
possession of illegal alcohol.143 The Court held that, even if the 
officers had unlawfully trespassed onto the suspect’s land, the 
subsequent observation of liquor was not an unreasonable 
search in violation of the Fourth Amendment.144 The agents 
made these observations from an open field, and the Court held 
that a person has no reasonable expectation of privacy in 
observations made from an open field.145 The Court reaffirmed 
the open fields doctrine in 1984 in Oliver. There the justices 
found that the open field doctrine does not conflict with the 
two-prong test handed down in Katz.146 Individuals do not have 

 
 138 Florida v. Riley, 488 U.S. 445 (1989); Dow Chem. Co. v. United States, 476 
U.S. 227 (1986). 
 139 United States v. Knotts, 460 U.S. 276 (1983). 
 140 Hester v. United States, 265 U.S. 57, 58 (1924). 
 141 Id. at 59. 
 142 466 U.S. 170, 179 (1984). 
 143 Hester, 265 U.S. at 57-58. 
 144 Id. at 58-59. 
 145 Id. 
 146 Oliver, 466 U.S. at 179. 
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a reasonable expectation of privacy in actions executed in open 
fields because they cannot reasonably expect that such actions 
will be free from “government interference or surveillance.”147 

Implicit in the open fields doctrine is a notion that 
individuals should not expect privacy in such environments 
because such locations are often visible to other people. Thus, 
the open fields doctrine is premised upon a conception of privacy 
that rigidly distinguishes between private and public. When 
people make any action public through committing it in a 
potentially public environment, such as an open field, they 
thereby expose that behavior to the world. In such scenarios, 
the Court has historically held that the person loses any 
reasonable expectation of privacy. 

The third-party doctrine also relies on a belief that all 
information exposed to others deserves no protection under the 
Fourth Amendment. In United States v. Miller, the Bureau of 
Alcohol, Tobacco, and Firearms (ATF) acquired bank records 
related to Miller’s alcohol distillery.148 The Court held that the 
ATF did not need a warrant to obtain Miller’s bank records 
because the records contained “only information voluntarily 
conveyed to the banks and exposed to their employees in the 
ordinary course of business.” 149  Thus, Miller stands for the 
proposition that, even when a person turns over records to a 
third party for a limited purpose, he assumes the risk that the 
third party will reveal those records to law enforcement.150 The 
Court has since reaffirmed this rule in various different scenarios, 
including in Smith v. Maryland. There, police installed a device 
known as a pen register on a criminal suspect’s phone without a 
warrant.151 The pen register gave law enforcement a record of 
every phone number the suspect dialed.152 The Court found this 
kind of law enforcement tactic constitutional because it merely 
recorded the numbers dialed, not the content of the 
communications. While a person has a reasonable expectation of 
privacy in their communications over a telephone, they should 
realize that a phone company has a legitimate business need to 
record numbers dialed. 153  Thus, by using a telephone, users 
should reasonably expect that a third party is or could be 
compiling data on the numbers they dial.154 In such situations, 
 
 147 Id. 
 148 United States v. Miller, 425 U.S. 435, 437-39 (1976). 
 149 Id. at 442. 
 150 Id. at 443. 
 151 Smith v. Maryland, 442 U.S. 735, 737, 745-46 (1979). 
 152 Id. 
 153 Id. at 743. 
 154 Id. at 745-46. 
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“a person has no legitimate expectation of privacy in 
information he voluntarily turns over to third parties.”155 

The misplaced trust doctrine similarly rests on a 
presumption that individuals risk observation and investigation 
every time they reveal any words or behaviors to third parties. 
Soon after Katz, the Court held in United States v. White that 
police could legally record conversations between informants and 
criminal suspects without a warrant; even if a person has every 
reason to trust that the information shared will be private, he 
cannot reasonably be certain that such information will stay 
private.156 Even if that suspect has a misplaced trust in the 
informant, the suspect assumes the risk by conveying personal 
information. This reaffirmed the Court’s holding from an 
earlier case, Hoffa v. United States, that stated that “[t]he risk 
of being overheard by an eavesdropper or betrayed by an 
informer or deceived as to the identity of one with whom one 
deals is probably inherent in the conditions of human society. 
It is the kind of risk we necessarily assume whenever we 
speak.”157 Whether you turn over bank records to a financial 
assistant, 158  phone numbers to a phone company, 159  or 
confidential information to a supposed friend, 160  you lose 
virtually any reasonable expectation of privacy. Similarly, if 
your actions end up being visible to other people,161 even on 
your own property, you cannot reasonably expect privacy. 

The Court has continued to adhere to this jurisprudential 
assumption in cases involving advanced technological 
surveillance by law enforcement. Three of the most prominent 
pre-Jones cases involving technologically advanced police 
surveillance mechanisms, Florida v. Riley, 162  Dow Chemical 
Company v. United States,163 and United States v. Knotts,164 all 
appear to abide by this jurisprudential assumption. 

The Riley case involved a police helicopter that flew 
approximately 400 feet above a suspect’s greenhouse.165  The 
owner had partially enclosed the greenhouse and covered the 

 
 155 Id. at 743-44. 
 156 United States v. White, 401 U.S. 745, 751-53 (1971). 
 157 Hoffa v. United States, 385 U.S. 293, 303 (1966) (quoting . Lopez v. United 
States, 373 U.S. 427, 465 (1963) (Warren, J., dissenting)). 
 158 United States v. Miller, 425 U.S. 435, 443 (1976). 
 159 Smith, 442 U.S. at 743-44. 
 160 Hoffa, 385 U.S. at 303. 
 161 Oliver v. United States, 466 U.S. 170, 179 (1984). 
 162 488 U.S. 445 (1989). 
 163 476 U.S. 227 (1986). 
 164 460 U.S. 276 (1983). 
 165 Riley, 488 U.S. at 448-49. 
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top of the greenhouse with corrugated roof panels.166 Some of 
these panels were clear, some opaque.167 The owner had only 
left about 10% of the roof uncovered by roofing panels.168 By 
flying over this structure in a helicopter, a police officer could 
visually identify marijuana growing inside the greenhouse.169 
The Court ruled that, because the owner would reasonably 
expect there to be air traffic over this greenhouse, he had to 
reasonably expect that aircraft flying over the structure could 
see inside. 170  Adhering to the first assumption of police 
surveillance law, the Court rejected the suspect’s privacy claim 
on the basis that he had implicitly made his marijuana farm 
public to those flying above. 

The Court reached a very similar conclusion in Dow 
Chemical.171 In that case, the Environmental Protection Agency 
(EPA) used an aerial camera to photograph a manufacturing 
facility in Midland, Michigan. 172  The aircraft never left 
navigable airspace and took photographs from between 1,200 
and 12,000 feet.173 The camera allowed the EPA to gain an 
extremely close-up look at details in the facility—“a great deal 
more than the human eye could ever see.” 174  Even so, the 
resultant pictures were not significantly distinguishable from 
those used to make maps. 175  While Dow has a reasonable 
expectation of privacy inside its building facilities, the Court 
determined that the outside of the facility—particularly when 
viewed from above—is more akin to an open field. 176  This 
means that “observation of persons in aircraft lawfully in the 
public airspace immediately above or sufficiently near the 
area” does not offend the Fourth Amendment.177 

Finally, in Knotts, the Court upheld the use of a 
warrantless radio transmitter tracking device installed inside a 
chemical drum purchased by a criminal suspect. Police believed 
that the suspect was using certain chemicals in the production 
of illegal substances.178 With the permission of the chemical 
company, police installed the tracking device on a chloroform 
 
 166 Id. at 448. 
 167 Id. 
 168 Id. 
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 170 Id. at 450-51. 
 171 Dow Chem. Co. v. United States, 476 U.S. 227 (1986). 
 172 Id. at 229. 
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 178 United States v. Knotts, 460 U.S. 276, 278 (1983). 
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container before the chemical company handed it over to the 
suspect.179 The officers then used a radio receiver to acquire 
occasional signals emitted by the tracker; these signals helped 
the officials generally follow the suspect, but did not reveal his 
precise location in the way GPS can today.180 The officers used 
this device to establish probable cause for a warrant.181 Upon 
executing the warrant, police discovered that the suspect was 
part of an extensive methamphetamine laboratory. 182  The 
suspect challenged his conviction by claiming that the tracking 
device violated his reasonable expectation of privacy. 183  The 
Court rejected his claim, arguing that the suspect had a 
diminished expectation of privacy in an automobile on a public 
thoroughfare.184 The court reasoned that when a car travels in 
public, “both its occupants and its contents are in plain view”;185 
the suspect’s “direction[,] . . . stops . . . and . . . final destination” 
were all “voluntarily conveyed to anyone who wanted to look.”186 
Consequently, the Court upheld the admission of evidence 
acquired via the tracking device.187 

In sum, the Court has tightly honored the traditional 
assumption that anything exposed to the public is presumptively 
outside the bounds of Fourth Amendment protection. Such an 
assumption has traditionally been workable given the limited 
scope of investigative technologies. Surveillance technologies—
be they aerial photography or radio transmitters—could only 
collect information on a limited number of suspects over a 
limited period of time. Police were forced to choose which 
suspects to surveil, thereby limiting the overall scope of public 
surveillance efforts. As the digitally efficient investigative state 
grows in strength, however, this assumption is becoming 
dangerously unsupportable. 

2. Assumption Two: The Courts Should Not Limit 
Police Efficiency 

The second major jurisprudential assumption of police 
surveillance is that policing technologies that merely improve 
the efficiency of otherwise legal policing tactics do not violate a 
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person’s reasonable expectation of privacy. These efficiency-
enhancing technologies are typically contrasted with 
technologies that give police a pervasive, extrasensory ability. 
The Court has long displayed a reluctance to regulate police 
efficiency. As early as Dow Chemical, the Court was quick to 
note that, although an aerial camera can get a very precise 
view of images below, “[t]he photographs were not so revealing 
of intimate details as to raise constitutional concerns. The mere 
fact that human vision is enhanced somewhat, at least to the 
degree here, does not give rise to constitutional problems.”188 
Indeed, the Court has long distinguished between sense-
enhancing technologies and extrasensory technologies.189 While 
the Court has restricted the use of certain extrasensory 
technologies, it has been reluctant to restrict any technologies 
that merely improve the efficiency of otherwise legitimate 
police surveillance techniques. 

The United States v. Kyllo190 case typifies the Court’s 
approach to extrasensory technology, while the White 191  and 
Knotts192 cases are examples of the Court’s deference toward 
efficiency-enhancing technologies. In Kyllo, law enforcement 
officials suspected the defendant of growing marijuana in his 
home by using high-intensity lamps.193 Police knew that such 
high-intensity lamps would produce a significant amount of 
heat.194 From the outside of the house, an officer used a heat-
sensing device to scan the inside of the defendant’s house.195 
The device was capable of showing differences in heat within 
the house. 196  The officer found that the home’s garage was 
substantially warmer than the rest of the house, which was 
consistent with the growing of marijuana via indoor heat 
lamps.197 Based on this information, police obtained a warrant 
to search the home and found marijuana inside the garage, 
which was used to secure a conviction. 198  The defendant 

 
 188 Dow Chem. Co. v. United States, 476 U.S. 227, 228 (1986). 
 189 See generally Hutchins, supra note 12, at 433-38 (describing the difference 
between sense-augmenting and extrasensory technologies); Nicholas J. Heydt, 
Comment, The Fourth Amendment Heats Up: The Constitutionality of Thermal 
Imaging and Sense-Enhancing Technology—Kyllo v. United States, 29 WM. MITCHELL 
L. REV. 981, 993-94 (2003) (discussing sense-enhancing technologies). 
 190 533 U.S. 27 (2001). 
 191 401 U.S. 745 (1971). 
 192 460 U.S. 276 (1983). 
 193 Kyllo, 533 U.S. at 29. 
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challenged the unwarranted use of the heat sensor by claiming 
that its use violated his reasonable expectation of privacy.199 
The Court agreed, holding that this type of warrantless, 
extrasensory surveillance violated the constitution because it 
was capable of “explor[ing] the details of the home that would 
previously have been unknowable without physical 
intrusion . . . .”200 Justice Stevens, in attempting to justify the 
warrantless use of this technology in his dissent, tried to 
categorize heat sensors as an efficiency-enhancing technology: 
“the ordinary use of the senses might enable a neighbor or 
passerby to notice the heat emanating from a building . . . .”201 
But the majority of the Court ultimately disagreed, finding the 
use of a heat sensor without a warrant to be unconstitutionally 
extrasensory in nature.202 

This contrasts with the White and Knotts cases. In each 
of those cases, the Court concluded that the police do not need 
to acquire a warrant before using a technological replacement 
for everyday police activity.203 In White, the Court noted that an 
undercover officer does not violate a suspect’s reasonable 
expectation of privacy by taking notes on the conversation.204 
Thus, it should come as no surprise that the Court has 
consistently held that police may engage in warrantless 
recording of conversations while undercover. 205  As Justice 
White persuasively argued: 

If the conduct and revelations of an agent operating without electronic 
equipment do not invade the defendant’s constitutionally justifiable 
expectations of privacy, neither does a simultaneous recording of the 
same conversations made by the agent or by others from 
transmissions received from the agent to whom the defendant is 
talking and whose trustworthiness the defendant necessarily risks.206 

The Court made the same basic argument in the Knotts 
case. There, the Court concluded that the warrantless use of a 
tracking device was nothing more than a digital replacement 
for traditional observational surveillance. 207  If police had 
unlimited resources and officers, they could have conceivably 
tracked the criminal suspect with the same accuracy. The 
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 200 Id. at 40. 
 201 Id. at 43 (Stevens, J., dissenting). 
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 203 Hutchins, supra note 12, at 456 (discussing the difference between sense-
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digital tracking device was nothing more than an efficiency-
enhancing technology. As such, the justices upheld the 
warrantless use of the technology because the court “never 
equated police efficiency with unconstitutionality.”208 

The Court, though, does not always rely upon a complete 
dichotomy between efficiency-enhancing and extrasensory 
technologies. The Court does permit the unwarranted use of 
certain extrasensory technologies, depending on the quantity 
and type of information revealed by the technology.209 The Dow 
Chemical case epitomizes this exception to the rule. Recall that 
when the state used aerial cameras to zoom into details on the 
Dow Chemical facility below, the Court acknowledged that no 
police officer could have seen images in such fine detail without 
the assistance of the camera.210 This seems to suggest that the 
technology was more akin to a heat sensor (extrasensory) than 
an audio record recorder (efficiency-enhancer). But the Court 
nonetheless permitted the warrantless use of this technology 
because of the limited amount of private information it could 
potentially uncover by photographing a business facility from 
above.211 Because the only possible information that the aerial 
photography could obtain was pictures of an open field, the 
technology could only minimally invade any person’s reasonable 
expectation of privacy. 

This raises an important question—if a technology could 
record, through extrasensory methods, evidence of illegal 
behavior only, would police ever need to obtain a warrant to use 
this technology? One emerging technology might raise this very 
question. 212  The United States intelligence community has 
made a substantial investment in laser-based molecular 
scanners.213 The technology is up to ten million times faster and 
a million times more sensitive than any other technology 
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currently available.214 It can immediately ascertain everything 
about a passing person—from small drug residue to gun 
powder—from up to 50 meters away.215 Police can operate this 
technology without passing pedestrians even knowing it is in 
operation.216 Such a technology is undeniably extrasensory in 
nature. No human could possibly detect the presence of illegal 
substances on a molecular level. The technology could 
theoretically be calibrated to uncover only the presence of illegal 
substances. The Court has generally held that the use of an 
extrasensory aid, like a canine, that should only alert officers to 
the presence of an illegal drug does not require a warrant, or 
even reasonable suspicion before use.217 But the widespread use 
of a technology like laser-based molecular scanners could 
someday force the Court to rethink this conclusion.218 

To summarize, while the Court has generally upheld the 
assumption that police may freely use efficiency-enhancing 
technologies, police must obtain authorization before turning to 
extrasensory technology. They have tempered this dichotomy in 
cases where the extrasensory aid can only alert police to the likely 
presence of illegal behavior. But that assumption may become 
more and more unjustified in light of technological advancement. 

C. Jones and the Emerging Doctrinal Incoherence 

Before Jones, the Court had relied on these two 
jurisprudential assumptions of police surveillance. But Jones 
forced the Court to consider how these assumptions fit with the 
increasingly efficient, digital surveillance of the twenty-first 
century. It is worth mentioning at the outset that the technology 
at issue in Jones is distinguishable from the digitally efficient 
investigative technologies discussed in this article. The law 
enforcement agency used the GPS device in Jones to only 
monitor the movements of a single criminal suspect. While the 
device could efficiently monitor the movements of a single person, it 
was not part of a dragnet surveillance technique that collected 
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surveillance data on the entire community.219 Thus, it is hard to 
predict how the Court will eventually handle the digitally efficient 
investigative state based solely on their treatment of GPS devices. 
Even so, the Jones decision gave the Court a clear opportunity to 
directly confront the jurisprudential assumptions of police 
surveillance. 

In the case, police suspected that nightclub owner and 
operator Antoine Jones was trafficking narcotics.220 The Federal 
Bureau of Investigation and the D.C. Metropolitan Police 
Department used a variety of investigation techniques, 
including the installation of a surveillance camera, pen 
registers, and a wiretap of Jones’s cell phone. 221  Based on 
potentially incriminating information obtained through these 
measures, law enforcement successfully acquired a warrant to 
install a GPS device on Jones’s Jeep Cherokee.222 The warrant 
only authorized law enforcement to install the device within a 
10-day time period while the automobile was in Washington, 
D.C.223 Rather than following the terms of the warrant, police 
installed the device “[o]n the 11th day, and not in the District 
of Columbia but in Maryland . . . .”224 Thus, while the police had 
initially obtained a warrant for the GPS device, the warrant 
was no longer valid at the time of installation. Police installed 
the device by attaching it to the underside of the Jeep while it 
was parked in a public lot.225 

Over the next 28 days, police tracked the movement of 
Jones’s automobile.226 The police even replaced the battery on 
the GPS device at one point while the car was again in a public 
parking lot in Maryland.227 Because the GPS device was only 
affixed to Jones’s car, the police could only monitor the movement 
of his car along public thoroughfares.228 Still, the police acquired 
over 2,000 pages of data during this time period, some of which 
helped build the government’s case against Jones and his co-
conspirators for conspiracy to distribute and possession with the 
intent to distribute cocaine.229 Jones challenged the admission 
of the GPS data in the District Court. But the court permitted 
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nearly all of this data into evidence, citing Knotts for the 
proposition that an individual has no reasonable expectation of 
privacy in public movements.230 The district court jury found 
Jones guilty and sentenced him to life imprisonment.231 

In a fascinating decision though, the United States 
Court of Appeals for the District of Columbia overturned the 
conviction, ruling that the installation and data collection 
violated the Fourth Amendment.232 The D.C. Circuit reached 
this conclusion by centering their analysis on whether a person 
has a reasonable expectation that their movements will not be 
recorded in an extended, uninterrupted manner.233 Because the 
marginal cost of every day GPS surveillance is “effectively zero,” 
police could monitor a person’s movement cheaply and incredibly 
efficiently.234 In applying a so-called “mosaic theory,” the court 
noted that “long-term surveillance of an individual reveals 
important and intimate details about their behaviors.” 235  The 
court therefore concluded that police should obtain a valid 
warrant before using technology that can reveal such intimate 
and private details of one’s life.236 

This was a radical doctrinal shift that fundamentally 
undermined both of the jurisprudential assumptions of police 
surveillance. By finding that the recording of personal 
surveillance data on public movement at some point violates the 
Fourth Amendment, the D.C. Circuit indicated that it presumably 
believes that a person can have a reasonable expectation of 
privacy in public. This undermines the first assumption of police 
surveillance law, which says that people have no reasonable 
expectation of privacy in public. The second jurisprudential 
assumption of police surveillance, that the courts should not limit 
improvements on policing efficiency, is likewise upended if a 
technology like GPS can become unconstitutionally invasive based 
merely on its ability to enhance the efficiency of surveillance. 

The Supreme Court unanimously agreed with the D.C. 
Circuit that the installation of a GPS device violated the 
Fourth Amendment. The Court, though, split on why this kind 
of surveillance violated the Fourth Amendment. Five of the 
justices—Justice Scalia writing the majority with Justices 
Thomas, Roberts, Sotomayor, and Kennedy joining—held that 
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the installation of a GPS device violated the Fourth Amendment 
because of the device’s physical installation on the automobile.237 
These justices were not yet prepared to uphold the mosaic theory 
advanced by the D.C. Circuit. Instead, they emphasized that, 
because the attachment of the GPS device amounted to a 
technical trespass, it violated the original understanding of the 
Fourth Amendment.238 The majority did not discount, though, 
that the Court might have to reconsider some of the basic 
jurisprudential assumptions of police surveillance law. Scalia 
cited Knotts in explaining that GPS is a mere technological 
replacement for traditional surveillance, which has always been 
upheld as constitutionally permissible without a warrant. 239 
Scalia noted that, while “[i]t may be that achieving the same 
results through electronic means, without any accompanying 
trespass, is an unconstitutional invasion of privacy,” the Jones 
case “[did] not require [the Court] to answer that question.”240 
The Court has never recognized that long-term surveillance 
amounts to an unconstitutional search, and the majority 
argued that attempting to do so now would force the court to 
unnecessarily grapple with many “vexing problems.”241 

Justice Sotomayor wrote separately to note that long-term 
and efficient technological surveillance might impinge on a 
person’s reasonable expectation of privacy.242 Sotomayor concluded 
that “it may be necessary to reconsider the premise that an 
individual has no reasonable expectation of privacy in information 
voluntarily disclosed to third parties.”243 Nevertheless, Sotomayor 
felt that this police action could be found unconstitutional based on 
the trespass of personal property alone.244 By contrast, four of the 
justices—Justice Alito writing the concurring opinion with 
Justices Kagan, Breyer, and Ginsburg joining—concluded that 
the installation of a GPS device violated the suspect’s 
reasonable expectation of privacy by aggregating copious 
amounts of data on his public actions.245 These justices believed 
that the majority’s focus on the physical trespass of the device 
was reminiscent of the Olmstead era decisions that emphasized 
physical trespass as a necessity to any claim of unreasonable 
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search and seizure.246 According to Justice Alito, the majority’s 
reasoning generally ignores the important privacy interests at 
stake in the long-term use of GPS tracking, and instead 
“attaches great significance to something that most would view 
as relatively minor”—the attachment of a small device to the 
bottom of a car. 247  Such a viewpoint makes no distinction 
between the use of GPS tracking for a single day or many 
years.248  In Alito’s mind, there is clearly a distinction to be 
made between brief electronic surveillance and extended 
surveillance; long-term surveillance reveals detailed 
information about personal behavior and habits, while short-
term does not. But above all, Alito’s concurrence appears to 
express concern that the majority’s rationale does nothing to 
address electronic surveillance that does not involve physical 
trespass.249 

Alito believes that the Court should look at surveillance 
techniques on a case-by-case basis and judge whether the 
electronic surveillance used “involved a degree of intrusion that 
a reasonable person would not have anticipated.”250 Using this 
test, Alito would permit the short-term use of electronic 
surveillance on public streets, but bar the use of long-term 
surveillance for most criminal offenses.251 “For such offenses, 
society’s expectation has been that law enforcement agents and 
others would not—and indeed, in the main, simply could not—
secretly monitor and catalogue every single movement of an 
individual’s car for a very long period.”252 

The Alito recommendation is similar to the proposal I 
made two years ago.253 His solution would involve the judiciary 
limiting the length of data retention for surveillance 
technologies. He would permit longer retention in cases where 
police are investigating serious criminal offenses. And he 
emphasizes that the legislature may be the most appropriate 
branch to regulate these technologies long-term. Similarly, I 
argued that the judiciary should regulate the digitally efficient 
investigative state by limiting the length of data retention.254 I 
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emphasized the need for the judiciary to not establish a firm 
limit on data retention and surveillance, thereby giving police 
latitude to adjust the use of these technologies to the relative 
seriousness of the crime being investigated and the relative 
threat posed by the suspected criminal offense.255 I concluded 
that the “legislatures must play a critical role in developing 
more nuanced and specific enactments” that elaborate specific 
regulations for the use of surveillance technology.256 Both my 
recommended solution and Alito’s represent a limited 
acceptance of the so-called mosaic theory that recognizes that 
the aggregation of long-term electronic surveillance data can be 
so revealing of personal details as to become an unreasonable 
search or seizure. 

After the Jones decision, it seems likely that the Court 
will someday break away from the two jurisprudential 
assumptions of mass police surveillance. At least five of the 
justices showed clear support for the adoption of some version 
of the mosaic theory. And even the justices that did not 
officially support the future adoption of such a doctrinal path 
acknowledged that it might be necessary in the future. But, 
this raises two important questions—how should we begin to 
regulate the use of these surveillance devices, and what branch 
of government should do the regulating? 

Scholars are sharply divided on the appropriateness of 
judicially regulating emerging technologies. Orin Kerr has been 
perhaps the most outspoken and persuasive critic of judicial 
policymaking in such cases. Kerr has advanced three important 
arguments in support of this position: (1) the courts lack the 
physical and administrative resources to develop comprehensive 
policies, (2) judges are not technologically sophisticated enough 
to craft technology regulations, and (3) these judicial regulations 
rarely hold up in different factual situations.257 After the Jones 
decision, Kerr also argued that if the Court were to adopt the 
mosaic theory, it would necessarily have to confront many 
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extremely difficult choices. 258  Thus, Kerr believes that the 
Court should avoid such a path in the future.259 

I disagree with Kerr’s conclusions on the limited 
institutional capacity of the judiciary to regulate emerging 
surveillance technology. But even if the Court does eventually 
adopt some version of the mosaic theory—as I believe they will—
this judicial response will be very limited. Thereafter, state 
legislatures will ultimately have to develop most nuanced 
regulations of these devices going forward.260 In the next section, 
I develop a model state statute that could address some of the 
major problems implicated by the digitally efficient state. 

III. THE LEGISLATIVE RESPONSE 

Any future judicial response must be coupled with state 
legislation. Even if the judiciary eventually accepts some 
version of the mosaic theory in interpreting the Fourth 
Amendment, we should not expect the Court to hand down 
detailed regulations for the use of these technologies. Justice 
Alito’s concurrence in Jones is telling. His proposal to regulate 
the efficiency of surveillance technologies would only control 
data retention. 261  And the amount of data that a police 
department could reasonably retain without a warrant would 
vary from one situation to the next based upon the relative 
seriousness of the possible crime at issue. 262  This barely 
scratches the surface of broader problems posed by the digitally 
efficient state. Under what conditions should we permit 
extensive data retention? When should we limit this kind of 
retention? Is data aggregation more acceptable as long as the 
data is not cross-referenced with other databases, thereby 
personally identifying individuals? Should we regulate law 
enforcement’s access to this personal data? And where should 
this data be stored? 

Even my original proposal for judicial regulation of 
mass police surveillance only addressed a handful of these 
questions. I recommended that courts require police to develop 
clear data retention policies that are tailored to only retain 
data as long as necessary to serve a legitimate law enforcement 
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purpose.263 Like Alito’s proposal, such a standard would vary 
according to the seriousness of the crime under investigation 
and the individual circumstance. I also argued that in cases 
where police retain surveillance data without a warrant 
through electronic means, they should have a legitimate law 
enforcement purpose before cross-referencing that data with 
other databases for the purposes of identifying individuals.264 

Both the Jones concurrence and my previous proposal 
would establish a broad judicial principle mandating that 
police regulate data retention according to the seriousness of 
the crime under investigation and the legitimate need for such 
retention. This type of judicial response is limited in nature. 
Legislative bodies would likely need to step in to provide more 
detailed standards. 

The legislative branch has several advantages over the 
judiciary that make it appropriate for this type of detailed policy 
building. The legislature has a wider range of enforcement 
mechanisms than the judiciary. The legislature can mandate in-
depth and regular oversight. And it has the resources and tools 
to develop extensive, complex regulations. As a result, the 
legislature is the best-positioned branch to address some of the 
critical issues raised by the digitally efficient investigative 
state, such as data storage, access, and sharing policies. 

In this Part, I offer guidelines for a legislative response 
to mass police surveillance. I first detail some of the 
foundational principles that legislative bodies ought to recognize 
in regulating police use of technology. Next, I give a brief 
overview of how a handful of states have attempted to regulate 
these technologies. I conclude by offering and defending my 
statutory recommendations. 

A. Foundational Principles for Regulating Police 
Surveillance Technology 

In making this legislative recommendation, I rely on 
three foundational principles about legislative regulation of law 
enforcement technologies. First, any regulation must provide 
clear and articulable standards that law enforcement can and 
will easily enforce.265 Courts and legislators have often agreed 
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that police regulations should be easy to apply across many 
different factual circumstances. 266  If a regulation is unclear, 
there is a higher probability that law enforcement will, even in 
good faith, misapply the standard. For example, in Atwater v. 
City of Lago Vista, Texas state law permitted officers to arrest 
offenders who violated traffic laws for failure to wear a 
seatbelt, even though the final punishment for such a violation 
was a mere fine.267 In upholding an officer’s decision to arrest a 
woman for failure to buckle her seatbelt, the Court stressed 
that police need rules that emphasize “clarity and simplicity.”268 

Earlier regulations have encountered resistance from 
law enforcement because they were not easily administrable 
standards. For example, in Arizona v. Gant, the Court upended 
a longstanding doctrine that said police could search an 
automobile incident to an arrest of a person in that vehicle.269 
The new standard said that police “may search a vehicle 
incident to a recent occupant’s arrest only if the arrestee is 
within reaching distance of the passenger compartment at the 
time of the search or it is reasonable to believe the vehicle 
contains evidence of the offense of arrest.”270 Justice Alito found 
this new standard undesirable compared to the previous 
standard. In Alito’s mind, the Court should strive for “a test that 
would be relatively easy for police officers and judges to 
apply.”271 While some commentators disagree about the relative 
importance of clear and simple rules, 272  most judges and 
policymakers agree that any policymaker should consider the 
administrability of a mandate. 

Clear and simple rules also have another advantage 
over ambiguous mandates—these kinds of clear directives are 
less susceptible to organizational mediation. 273  If a state 
regulation of a policing organization is “vague or ambiguous,” 
the police organization may “mediate the implementation and 
impact the law.” 274  Lauren Edelman had demonstrated this 
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type of mediation in the case of equal employment and 
affirmative action laws that are intended to change the 
behavior of private organizations. 275  These initial laws only 
established broad regulatory goals without offering clear and 
explicit procedural limitations. 276  This type of ambiguous 
mandate gave private companies room to interpret the laws 
and construct the meaning of compliance, thereby mediating 
“the impact of the law on society.”277 

In the past, the police have been guilty of organizational 
mediation of a variety of legal mandates. The general police 
response to Miranda is particularly demonstrative of this 
phenomenon. Scholars like Richard Leo and Charles Weisselberg 
have carefully shown how police have navigated around the 
limitations of the original Miranda decision to nonetheless engage 
in seemingly coercive interrogation techniques aimed at acquiring 
information. 278  The original Miranda opinion provided some 
limitations on interrogations, but the decision and subsequent 
holdings may have been ambiguous, thereby allowing for 
departments to navigate around them without technically 
violating the law. Thus, in crafting rules for police, both the 
Court and legislatures should aim to create easily administrable 
law enforcement rules if at all possible, but also laws that are 
specific enough to avoid organizational mediation. 

Second, communities differ in their need for public 
surveillance. For example, New York City and Washington, 
D.C. have previously been targets for international terrorism. 
Given their plethora of high value targets and landmarks, 
these two cities may have a legitimate need for more public 
surveillance than other communities.279 In arguing for a malleable 
standard for local departments, the IACP has suggested that 
some locations—namely bridges, critical infrastructure, and other 
high value targets—demand more surveillance and data retention 
to ensure public safety.280 As an example, the IACP cites the 
fact that locations targeted on September 11, 2001 were part of 
a terrorist attack that took many years to plan and execute.281 
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Thus, certain communities may legitimately need and prefer 
longer retention periods around certain important targets. 
Conversely, a medium-sized suburb with low crime that places 
a higher value on privacy might prefer a bar on the retention of 
surveillance data all together. While any state statute should 
establish minimally acceptable requirements on data retention, 
the law must be sufficiently broad to permit necessary variation 
at the local level. A one-size-fits-all approach may not be 
workable, given the unique law enforcement needs of each city. 

Third, any regulation must clearly articulate the narrow 
scope of technologies and devices that fall under its regulatory 
purview. Because technology changes rapidly, this ensures that 
the law will not be misapplied to future, emerging technologies. 
Kerr has previously argued that regulations of technology 
ought to proceed cautiously until the technology has stabilized.282 
Technology may have unforeseen uses that will take time to 
develop and understand. For example, in 1988, Congress passed 
the Video Privacy Protection Act.283 This law protected the privacy 
of videotape rental information.284 Congress passed the law after 
Judge Robert Bork’s video rental history became public during his 
Supreme Court nomination process. 285  But in crafting this 
limitation on video rentals, Congress defined the term “video tape 
service provider” expansively as “any person, engaged in the 
business . . . of rental, sale, or delivery of prerecorded video 
cassette tapes or similar audio visual material.”286 

On one hand, this expansive definition of a videotape 
service provider is useful because it is broad enough to avoid 
antiquation. As videotape technology waned in popularity and 
DVDs became the chosen medium for most movie rental 
providers, the law maintained its statutory force. But the 
vague language used by the original drafters of the law left 
online streaming content providers like Netflix wondering 
whether the law actually applied to their services.287 It was also 
unclear what kind of approval Netflix and other providers had 
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to obtain to allow users to share their viewing history on social 
media platforms like Facebook. 288  After years of ambiguity, 
Congress recently amended the law to permit users to share 
content watching habits on streaming sites like Netflix after 
they have given one-time approval.289 

Before the law change, Netflix complained that the law’s 
language was confusing, making them hesitant to adopt social 
media integration.290 Similarly, when regulating police technology 
use, legislative bodies should adopt language that is sufficiently 
broad to avoid immediate antiquation. They should also be careful 
not to select language that is so overly broad as to limit the use 
of new, potentially important technological tools. 

The legislative recommendation I make in this Part 
attempts to follow these three guiding principles: it attempts to 
(1) clearly define the limited scope of the applicable technologies, 
(2) be clear and simple for law enforcement to administer, and (3) 
permit some level of local variation to meet the needs of unique 
municipalities. My starting point for crafting this model was to 
analyze the small number of statutes already passed by state 
legislators. The next section looks at these statutes to 
demonstrate common trends. 

B. Current State Regulations 

A handful of states have laid out regulations of the 
digitally efficient investigative state. These state laws operate 
by either regulating ALPR and surveillance cameras specifically, 
or by establishing broad standards for data retention. For 
example, states like Virginia have passed relatively broad laws 
that regulate the retention of data by the government in all 
forms. 291  In other states, like New Jersey, the state attorney 
general has used state constitutional authority to hand down 
directives regulating the use of ALPR and establishing 
limitations on data collection.292 States like Maine, Arkansas, 
New Hampshire, Vermont, and Utah have regulated ALPR 
through legislative measures.293 Some states, like New York, 
have also handed down suggested model guidelines to inform 
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internal policymakers. 294  In this section, I demonstrate that 
most of these early efforts to regulate the digitally efficient 
surveillance technologies share a handful of common concerns. 
They limit the identification of personal data, the length of 
data retention, the sharing of information with other 
departments, and law enforcement access to stored data. These 
early models also rely on a bevy of enforcement mechanisms. 
Thus, any model legislation aimed at holistically managing the 
digitally efficient investigative state should consider the 
possible solutions offered by existing laws. 

First, the laws generally limit the length of data 
retention in some way. Maine’s law on ALPR limits retention to 
21 days. 295  New Hampshire also puts a strict limit on the 
collection of law enforcement data, barring “retention of 
surveillance data except for a few, specific situations.” 296  By 
stark contrast, the New Jersey Attorney General has ordered 
that data be retained for no more than five years. 297  Model 
guidelines like those offered by the State of New York do not 
establish a maximum length of data retention,298 but the New 
York recommendations do encourage departments to establish 
a clear policy on the length of data retention.299 Arkansas limits 
retention to 150 days,300 Utah allows retention by government 
agents for nine months,301 and Vermont permits retention for 
up to 18 months.302 Each of these statutes reaches a different 
conclusion on the appropriate length of data retention. The 
disparity between the New Jersey data retention limit of five 
years and relatively strict retention limits in states like Maine 
and New Hampshire is striking. But the Maine law might not 
be as restrictive as it initially appears. Although it does limit 
retention in most cases to 21 days, it also makes an exception 
for cases where law enforcement is engaged in an ongoing 
investigation or intelligence operation. 303  Overall, state 
legislatures have reached dramatically different conclusions on 
the relative threat posed by long-term data retention. 

 
 294 N.Y. STATE DIV. OF CRIM. JUST. SERVS., SUGGESTED GUIDELINES: 
OPERATION OF LICENSE PLATE READER TECHNOLOGY (Jan. 2011), reprinted in ROBERTS 
& CASANOVA, supra note 56, at 94. 
 295 ME. REV. STAT. 29-A, § 2117-A(5). 
 296 Rushin, supra note 8, at 319 (citing N.H. REV. STAT. ANN. §236:130 (2011)). 
 297 State of N.J., supra note 292, at 9. 
 298 N.Y. STATE DIV. OF CRIM. JUST. SERVS., supra note 294, at 16-17. 
 299 Id. 
 300 ARK. CODE ANN. § 12-12-1805 (2013). 
 301 UTAH CODE ANN. § 41-6a-2004 (2013). 
 302 VT. STAT. ANN. tit. 23, § 1607(d)(2) (2013). 
 303 ME. REV. STAT. 29-A, § 2117-A(5) (2009). 



48 BROOKLYN LAW REVIEW [Vol. 79:1 

Second, a few of the available laws demonstrate a 
concern for the identification of personal data collected by the 
state. The New Jersey Attorney General Directive intends in 
part to limit the “disclos[ure] [of] personal identifying 
information about an individual unless there is a legitimate 
and documented law enforcement reason for disclosing such 
personal information to a law enforcement officer or civilian 
crime analyst.”304 In New York, the model guidelines would also 
require that officers attempting to query stored data for 
identifying matches have a legitimate law enforcement purpose 
for doing so, and that they record their identification 
procedure. 305  Neither Maine nor New Hampshire has a 
substantial policy on the identification of data, likely due in 
large part to their strict limitations on retention.306 The longer a 
state legislature permits data retention, the more legitimately 
concerned it may be about the possibility of this data becoming 
personally identified. After all, the combination of long-scale 
retention and data identification procedures may allow law 
enforcement to create “digital dossiers” on innocent people that 
reveal private information about their habits, preferences, and 
daily movements.307 

Third, the available laws and recommended models tend 
to put restrictions on the sharing of information with other 
agencies. The New Jersey directive permits the sharing of 
ALPR data among police departments in the state, provided 
that the departments keep records of the data being shared 
and all departments involved abide by the New Jersey rules.308 
Nonetheless, New Jersey uses regulations on sharing as a way 
to encourage the development of a consistent and organized 
state database.309 The Utah law permits sharing and disclosure 
only under narrow circumstances. 310  Arkansas, by contrast, 
strictly prohibits sharing of collected data.311 Other states, like 
New York, have been relatively hands-off when it comes to data 
sharing. They simply urge departments to build procedures for 
sharing data that are consistent with their overall 
recommendations on data protection.312 We may expect states 
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to want to encourage departments to share whatever data they 
can legally retain. By doing so, departments can have access to 
significantly more information on the potential whereabouts of 
criminal suspects who travel outside jurisdictional lines.313 

Fourth, available and model rules document and limit 
access to stored data. New Jersey’s regulation requires 
departments to record all user access to stored ALPR data, 
including the name of the user accessing the data, the time and 
date of the access, whether the person used automated 
software to analyze the data, and the name of the supervisor 
who authorized the access.314 New York’s model guidelines also 
suggest that departments document when officers search and 
analyze stored data.315 Officers should also only analyze data if 
they have a legitimate law enforcement purpose for doing so.316 
Additionally, the Maine provision stresses the importance of 
confidentiality in stored data.317 That law restricts access to law 
enforcement officers. 318  And in Vermont, the law explicitly 
states that access to stored data should be limited to specified 
or previously designated personnel.319 Thus, the current array 
of statutes acknowledges the need for limited access to 
available data and confidentiality of stored information. 

Fifth, some of the model regulations require 
departments to train employees in the proper procedures for 
handling data. They also discipline employees who fail to follow 
policy parameters. The New York suggested guidelines 
recommend that departments establish a list of designated 
personnel who are authorized to access ALPR data, 320  and 
encourage departments to establish a training program to 
teach officers about the proper use of ALPR technology.321 The 
New Jersey directive also requires that departments “designate 
all authorized users, and that no officer or civilian employee 
will be authorized to operate an ALPR, or to access or use 
ALPR stored data, unless the officer or civilian employee has 
received training by the department on the proper operation of 
these devices.” 322  Once more, the New Jersey directive 
mandates that “any sworn officer or civilian employee of the 
 
 313 Rushin, supra note 8, at 292-93. 
 314 State of N.J., supra note 292, at 6-7. 
 315 N.Y. STATE DIV. OF CRIM. JUST. SERVS., supra note 294, at 16-17. 
 316 Id. at 16. 
 317 ME. REV. STAT. 29-A, § 2117-A(4) (2009). 
 318 Id. 
 319 VT. STAT. ANN. tit. 23, § 1607(c)(1)(C)(ii) (2013). 
 320 N.Y. STATE DIV. OF CRIM. JUST. SERVS., supra note 294, at 15. 
 321 Id. 
 322 State of N.J., supra note 292, at 14-15. 
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agency who knowingly violates the agency’s policy, or these 
Guidelines, shall be subject to discipline.”323 Conversely, neither 
the Maine nor New Hampshire laws touch on officers’ training 
in data retention. 324  But this is likely because they do not 
permit significant data accumulation, thereby making training 
in data management less imperative. On the whole, those 
states and entities that do permit large-scale data collection 
also encourage officer training as a safeguard against abuse. 

Sixth, the current array of regulations uses a wide 
range of enforcement mechanisms. In New Jersey, as a penalty 
for non-compliance, the Attorney General maintains the 
authority to temporarily or permanently revoke a department’s 
right to use ALPR devices. 325  Arkansas provides for civil 
remedies for individuals when a violation of the law causes 
them actual harm.326 Utah, by contrast, simply makes violation 
of the statute a criminal misdemeanor. 327  Both the New 
Hampshire and the Maine laws have made the violation of 
ALPR regulations a criminal act in the state.328 Although New 
York’s regulations are non-mandatory, they still recommend 
that departments begin creating records in case the state 
someday begins to audit data access and retention records.329 

In sum, current state statutes and recommended 
guidelines address a number of concerns related to the digitally 
efficient state. It is worth noting again that these laws go far 
beyond anything the judiciary would likely implement. The 
Supreme Court is institutionally limited in its capacity to 
develop a response to the digitally efficient investigative state. 
The variation on the mosaic theory adopted by Alito in his 
Jones concurrence would only establish a broad principle that long-
term data retention by efficient public surveillance technologies 
may eventually violate a person’s reasonable expectation of 
privacy. Such a rule is ambiguous and does not touch on data 
storage, access, and identification. State legislation offers the 
possibility of establishing detailed and definitive standards. 

 
 323 Id. at 15. 
 324 ME. REV. STAT. 29-A, § 2117-A (2009); N.H. REV. STAT. ANN. § 236:130 (2011). 
 325 State of New Jersey, supra note 292, at 16. 
 326 ARK. CODE ANN. § 12-12-1807 (2013). 
 327 UTAH CODE ANN. § 41-6a-2006 (2013). 
 328 ME. REV. STAT. 29-A, § 2117-A(6); N.H. REV. STAT. ANN. § 236:130(V) (2009). 
 329 N.Y. STATE DIV. OF CRIM. JUST. SERVS., supra note 294, at 16-17. 
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C. Model Statute to Regulate Police Surveillance 

The presently available statutes and model guidelines 
suggest a key set of concerns that any future state legislative 
body must consider. They demonstrate five common regulatory 
needs: data retention, identification, access, sharing, and 
training. The model statutory language I offer includes a 
possible solution for each of these areas. In doing so, I also try 
to honor the foundational principles for the regulation of police 
surveillance identified above. The model statute provides a 
clear standard that law enforcement agencies can implement. 
It attempts to give departments some latitude to alter their 
own policies to meet local needs. But the law also includes 
specific and detailed regulations in hopes of preventing 
organizational mediation. 

The proposed statute also includes multiple enforcement 
mechanisms to ensure compliance. The model excludes from 
criminal court any evidence obtained in violation of this statute, 
thus removing the incentive for police departments to violate the 
policy. Of course, evidentiary exclusion is “limited as a means for 
promoting institutional change” because it is filled with 
exceptions and is narrower than the scope of police misconduct.330 
Thus, I propose two additional enforcement mechanisms. First, 
the model statute gives the state attorney general authority to 
initiate litigation against departments that fail to comply with 
these mandates. Other statutes regulating police misconduct, like 
42 U.S.C. § 14141, have used a similar mechanism.331 Second, the 
model mandates periodic state audits of departmental policies 
and data records to ensure compliance. Overall, the proposed law 
broadly addresses many of the problems implicit in the digitally 
efficient state and establishes a number of enforcement 
mechanisms to ensure organizational compliance. 

1. Applicability, Definitions, and Scope 

The first part of the proposed statute defines the scope 
of the legislation, including the technologies regulated by the 
statute. In this section of the statute, I tried to reflect the 
foundational principle of regulating police surveillance technologies 
by creating a tightly defined scope of presently available 
technologies that fall under the statute’s regulatory purview. 
This might make the statute under-inclusive at some point in 

 
 330 Harmon, supra note 21, at 10-11. 
 331 Id. at 1. 
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the future, but works to the benefit of avoiding over-inclusivity 
that can stifle the development of new technologies.332 

§1 Applicability, Definitions, and Scope 

This statute applies to all community surveillance 
technologies used by law enforcement that collect 
personally identifiable, locational data. 

“Community surveillance technology” means any device 
intended to observe, compare, record, or ascertain 
information about individuals in public through the 
recording of personally identifiable information. This 
includes, but is not limited to, surveillance collected with 
automatic license plate readers, surveillance cameras, 
and surveillance cameras with biometric recognition. 

This scope provision specifically addresses community 
surveillance devices, such as ALPR and surveillance cameras, 
as distinguished from traditional surveillance tools like GPS 
devices and wiretaps. As I have previously argued, “networked 
community surveillance technologies like ALPR surveil an 
entire community as opposed to a specific individual.”333 While 
the use of a GPS device to monitor the movements of one 
criminal suspect over a long period of time might be 
constitutionally problematic, such a practice raises an entirely 
different set of public policy questions. At minimum, the kind of 
tracking at issue in Jones was narrowly tailored to only affect 
one criminal suspect. The digitally efficient investigative state 
uses community surveillance technologies like ALPR and 
surveillance cameras that can potentially track the movements 
of all individuals within an entire community regardless of 
whether there is any suspicion of criminal wrongdoing. Hence, 
this statute is carefully limited to a small subset of technologies 
that pose similar risks and thus require similar regulation. 

2. Differential Treatment of Observational Comparison 
and Indiscriminate Data Collection 

Next, I propose that state laws should differentiate 
between observational comparison and indiscriminate data 
collection. 334  The model law permits the use of community 
 
 332 See supra Part III.A. 
 333 Rushin, supra note 8, at 317. 
 334 See supra Part I.A (defining and distinguishing between observational 
comparison and indiscriminate data collection). 
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surveillance technologies for observational comparison. When a 
department uses these technologies for observational comparison, 
the device is “an incredibly efficient law enforcement tool that is 
reasonably tailored to only flag the suspicious.”335 

§2 Observational Comparison and Indiscriminate Data 
Collection 

Police departments may use community surveillance 
technologies as needed for observational comparison. But 
police departments using community surveillance 
technologies for indiscriminate data retention must 
abide by data integrity, access, and privacy restrictions 
outlined in §3 through §6. 

“Observational comparison” is defined as the retention of 
locational or identifying data after an instantaneous 
cross-reference with a law enforcement database reveals 
reasonable suspicion of criminal wrongdoing. 

“Indiscriminate data collection” is defined as the 
retention of locational or identifying data without any 
suspicion of criminal wrongdoing. 

This distinction strikes a reasonable balance by 
facilitating law enforcement efficiency in identifying lawbreakers, 
but also avoiding the unlimited and unregulated collection of 
data. When applied to ALPR, this statute would mean that police 
could use that technology to flag passing license plates that 
match lists of stolen cars or active warrants. But they could not 
retain locational data on license plates that do not raise any 
concerns of criminal activity without abiding by the regulations 
that follow. 

3. Data Integrity, Access, and Privacy 

I recommend that the indiscriminate collection of data 
be subject to four separate requirements that limit the 
retention, identification, access, and sharing of data. The 
statutory language below was designed to give law enforcement 
some leeway to create workable internal policies that meet 
organizational and community needs. As a result, the policy 
simply serves as a minimum floor of regulation, above which 
departments could adopt their own regulations. 

 
 335 Rushin, supra note 8, at 285. 
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§3 Data Retention  

Police departments using community surveillance 
technologies for indiscriminate data collection must 
establish and publicly announce a formalized policy on 
data retention. Departments may not retain and store 
data for more than one calendar year unless the data is 
connected to a specific and ongoing criminal 
investigation.  

The one-year retention period is the most significant 
regulation this statute would place on indiscriminate data 
collection. Even the IACP acknowledges that the “indefinite 
retention of law enforcement information makes a vast amount 
of data available for potential misuse or accidental 
disclosure.”336 Without limits on retention, police surveillance 
can develop into “a form of undesirable social control” that can 
actually “prevent people from engaging in activities that 
further their own self-development, and inhibit individuals 
from associating with others, which is sometimes critical for the 
promotion of free expression.” 337  At the same time, law 
enforcement often claim that information that seems irrelevant 
today may someday have significance to a future investigation.338 
Without regulation, there is a cogent argument to be made that 
police would have every incentive to keep as much data as 
possible.339 Thus, I recommend that data retention be capped at 
one year. This would prevent the potential harms of the 
digitally efficient investigative state that come from long-term 
data aggregation. 

The one-year time window represents a reasonable 
compromise. The median law enforcement department today 
retains data for around six months or less. 340  But before 
accepting this retention limit, state legislatures should 
critically assess their own state needs to determine whether 
there is a legitimate and verifiable need for retention beyond 
this point. The next section of the statute addresses 
identification of stored data. 

 
 
 

 
 336 IACP PRIVACY ASSESSMENT, supra note 281, at 36. 
 337 Id. 
 338 Id. at 37. 
 339 Rushin, supra note 8, at 321. 
 340 See supra Part I.C. 
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§4 Data Identification 

Police employees must have a legitimate law enforcement 
purpose in identifying the person associated with any 
data retained by community surveillance technologies.  

The limit on data identification is somewhat different 
than most current statutory arrangements. This measure 
would, potentially, limit the ability of law enforcement to use 
the stored data for secondary uses. A secondary use is the use 
of data collected for one purpose for an unrelated, additional 
purpose.341 This kind of secondary use can “generate[ ]  fear and 
uncertainty over how one’s information will be used in the 
future.”342 By limiting the identification of the data, the statute 
attempts to prevent such secondary use. Another way to avoid 
secondary use is to limit access to data and external sharing, as 
I attempt to do in the next portions of the statute. 

§5 Internal Access to Stored Data 

Departments must establish a formal internal policy 
documenting each time a police employee accesses 
community surveillance databases. Departments shall 
not allow anyone except authorized and trained police 
employees to access and search these databases. 

§6 External Data Sharing  

Police departments may share information contained in 
community surveillance databases with other government 
agencies, as long as all participating departments honor 
the minimum requirements established in this statute.  

 I propose that police limit access to data even among 
police employees. And each time a police employee accesses 
data, I require that the department document this event. This 
achieves two results. First, it creates a record of previous 
access points that the attorney general or state criminal courts 
can, theoretically, use to hold police accountable for improper 
data access. Secondly, and relatedly, this formalized 
documentation process may prevent nefarious secondary uses 
of the information. Because some evidence suggests that police 
retain community surveillance data in databases accessible to 

 
 341 See Daniel J. Solove, A Taxonomy of Privacy, 154 U. PA. L. REV. 477, 521 (2006). 
 342 IACP PRIVACY ASSESSMENT, supra note 281, at 15. 
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private companies and civilians,343 this would place the impetus 
on police departments to take responsibility for internal data 
management. And while the model statute does not limit the 
sharing of digitally efficient data, it does require that all 
departments with access to data abide by the statutory limits. 
This would promote the sharing of data across jurisdictional 
lines to facilitate efficient investigations, while providing a 
consistent level of minimum privacy protection in the state. 

4. Enforcement Mechanisms 

To ensure that departments abide by these minimal 
regulations, I propose a combination of enforcement 
mechanisms. The judicial and legislative branches have 
previously used these three enforcement mechanisms in other 
contexts to regulate police misconduct. By permitting a wide 
range of enforcement mechanisms, the statute attempts to 
avoid the traditional problems associated with police and 
organizational regulation. The first enforcement mechanism 
involves evidentiary exclusion. 

§7 Evidentiary Exclusion 

All evidence acquired by law enforcement in violation of 
this statute shall be inadmissible in state criminal 
courts. 

The judiciary generally excludes evidence obtained in 
violation of the constitution. This mechanism is “by far the 
most commonly used means of discouraging police misconduct 
and perhaps the most successful.” 344  Empirical evidence 
suggests that evidentiary exclusion can change law 
enforcement behavior and incentivize compliance with the 
law. 345  But the exclusionary rule suffers from several 
limitations. As Rachel Harmon has explained, the exclusionary 
rule is “riddled with exceptions and limitations, many of which 
are inconsistent with using the exclusionary rule as an 
 
 343 NICHOLS, supra note 72, at 8 (noting that only 53% of surveillance camera 
operators are sworn police officers). 
 344 Harmon, supra note 21, at 10. 
 345 See, e.g., William C. Heffernan & Richard W. Lovely, Evaluating the 
Fourth Amendment Exclusionary Rule: The Problem of Police Compliance with the 
Law, 24 U. MICH. J.L. REFORM 311, 339-40 (1991) (arguing that while police often did 
not always comply with Fourth Amendment protections, they were more likely to do so 
if the rules were simplified); Myron W. Orfield, Jr., Comment, The Exclusionary Rule 
and Deterrence: An Empirical Study of Chicago Narcotics Officers, 54 U. CHI. L. REV. 
1016, 1017 (1987) (arguing that the exclusionary rule did influence internal policies in 
the Chicago Police Department). 
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effective deterrent of police misconduct.” 346  Thus, if the 
misconduct happens to fall into one of these many exceptions, 
the exclusionary rule may not be an effective deterrent. But 
perhaps more importantly, as Harmon explains, “the scope of 
the exclusionary rule is inevitably much narrower than the 
scope of illegal police misconduct.”347 After all, the exclusionary 
rule would only work as a mechanism for preventing police 
misuse of digitally efficient databases if the police intended to 
use the resulting evidence in a criminal trial. But much of the 
misconduct I discuss in this article and previous work involves 
police utilizing retained data for undetermined secondary 
purposes. The exclusionary rule may do little to prevent this 
type of misconduct. To remedy this problem, I propose two 
other enforcement mechanisms. 

§8 Attorney General Right of Action 

The Attorney General of this state shall have a civil right 
of action against any police department that engages in a 
pattern or practice of violating this statute. 

§9 State Audit of Departmental Policy 

The Attorney General of this state shall have the 
authority to periodically audit departmental policies to 
ensure compliance with this statute. The Attorney 
General will publicly post the results of this audit to 
bring attention to noncompliant departments. 

Two of the statutes currently in operation only classify 
the violation of data retention and access policies as a minor 
criminal act. 348  In theory, these laws could result in the 
prosecution of a police officer who fails to abide by their 
parameters. But as Harmon concludes, “prosecutions against 
police officers are too rare to deter misconduct.” 349  This is 
because juries tend to sympathize with defendant police 
officers, and the criminal prosecution of minor misconduct is 
rarely among the top priorities for over-worked prosecutors.350 
Consequently, I avoid establishing criminal liability for officers 
who violate this statute. Instead, I suggest that the state 
 
 346 Harmon, supra note 21, at 10. 
 347 Id. at 10-11. 
 348 See supra Part III.B. 
 349 Harmon, supra note 21, at 9. 
 350 Id. (explaining how “juries frequently believe and sympathize with 
defendant officers” and how prosecution of police officers is both inconsistent and “too 
rare to deter misconduct”). 



58 BROOKLYN LAW REVIEW [Vol. 79:1 

attorney general office should take on a proactive role in 
ensuring compliance through suing noncompliant agencies and 
occasionally auditing departmental policies. 

The first alternative enforcement mechanism gives the 
state attorney general statutory authority to bring suit against 
departments that engage in a pattern of practice of violating 
this statute. This is similar to the statutory mandate given to 
the Department of Justice (DOJ) by 42 U.S.C. §14141.351 Police 
scholar Barbara Armacost has called §14141 “perhaps the most 
promising mechanism” for addressing organizational 
misconduct.352 The late Bill Stuntz even believed that §14141 may 
be “more significant, in the long run, than Mapp v. Ohio . . . which 
mandated the exclusion of evidence obtained in violation of the 
Fourth Amendment.” 353  Pattern and practice litigation, as 
authorized in §14141, is unique because it permits the DOJ to 
bring federal suit against police departments that engage in 
systematic misconduct; in practice, the DOJ successfully 
ensured the appointment of judicial monitors in targeted cities 
to oversee organizational and policy reform.354 Although there is 
only a small amount of empirical research on the effectiveness of 
§14141 in reducing police misconduct, the available evidence 
suggests it is one of the most effective means of bringing about 
organizational change.355 One of the only potential pitfalls of this 
form of regulation is that the state attorney general may have 
limited resources. 356  If resource constraints make lawsuits 
unlikely for noncompliant departments, a police agency might 
rationally calculate that the benefits of noncompliance outweigh 
the potential costs of litigation.357 

To remedy the concern over resource limitations, I 
propose that the state attorney general have statutory 
 
 351 42 U.S.C. § 14141 (2011) (giving the Department of Justice the authority to 
bring suit against police departments that engage in a pattern or practice of 
unconstitutional misconduct). 
 352 Barbara E. Armacost, Organizational Culture and Police Misconduct, 72 
GEO. WASH. L. REV. 453, 457 (2004). 
 353 William J. Stuntz, The Pathological Politics of Criminal Law, 100 MICH. L. 
REV. 505, 538-39 n.134 (2001). 
 354 Harmon, supra note 21, at 20-21 (explaining that “§ 14141 achieves its 
intended purpose: it authorizes structural reform litigation”). 
 355 See SAMUEL WALKER, THE NEW WORLD OF POLICE ACCOUNTABILITY 192 
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bringing together disparate reform programs into [a] coherent package”). 
 356 Harmon, supra note 21, at 3 (noting the “limited resources” that 
“hampered” the implementation and effectiveness of § 14141). 
 357 Id. (explaining that “according to deterrence theory, a rational actor will 
engage in conduct when doing so provides a positive expected return in light of the 
actor’s utility function . . . [meaning that] a police department will adopt remedial 
measures to prevent misconduct when doing so is a cost-effective means of reducing the 
net costs of police misconduct or increasing the net benefits of protecting civil rights”). 
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authority to audit police departments. This would expand the 
regulatory reach of the statute while also harnessing the power 
of public opinion to force police compliance. This would also 
guarantee regular interaction between the attorney general 
and local departments, allowing the attorney general to check 
up on data practices. Rather than facing only the remote 
possibility of a pattern or practice lawsuit, departments would be 
faced with regular, random audits of their data policies. Because 
the results of this regular audit system would be posted online, 
the departments would also be publicly accountable if they fail to 
abide by the statute. This could incentivize administrators to 
follow state law for fear of public embarrassment that could 
threaten their job security. Rachel Harmon has suggested the 
DOJ utilize a similar policy to overcome resource limits and 
expand the potential impact of §14141.358 

In sum, these regulations attempt to holistically 
regulate the digitally efficient investigative state by limiting 
data retention and ensuring stored data are handled in a way 
that protects individual privacy, while still leaving ample room 
for legitimate law enforcement purposes. The enforcement 
mechanisms are sufficiently varied to ensure widespread 
compliance. And the statute as a whole follows the foundational 
principles of police surveillance regulations. The regulations are 
clear enough to avoid organizational mediation. They allow for 
individual variation. And they define the scope narrowly to only 
include a small subset of technologies like ALPR and 
surveillance cameras that pose a similar social risk. 

CONCLUSION 

The digitally efficient investigative state is here to stay. 
The empirical evidence clearly demonstrates that extremely 
efficient community surveillance technologies are an increasingly 
important part of American law enforcement. The language in 
Jones suggests that the judiciary may somehow limit public 
surveillance technologies in the future. To do so, the Court will 
have to confront the jurisprudential assumptions of police 
surveillance. That is no easy task. Much of the Court’s previous 
treatment of police surveillance has rested on the belief that 
individuals have no expectation of privacy in public places, and 
 
 358 Harmon describes how the Department of Justice could publish longer lists 
of departments that are suspected of a pattern or practice litigation and notify these 
departments that the worst offending departments will be prosecuted first. This “worst 
first” method would motivate a long list of departments that may be in violation of the 
statute to implement reforms for fear of lawsuit. Id. at 26-28. 
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that surveillance technologies that merely improve the efficiency 
of police investigations comport with the Fourth Amendment. 

At present, it remains unclear how and when the Court 
will begin to alter these important assumptions. The language 
in Jones offers little guidance. But even when the Court does 
eventually broach this subject, the judiciary’s institutional 
limitations will prevent it from crafting the type of expansive 
solution necessary to protect against the harms of the digitally 
efficient investigative state. In the absence of regulation, police 
departments across the country have developed dramatically 
different policies on the use of public surveillance technologies. 
Legislative bodies must take the lead and proactively limit the 
retention, identification, access, and sharing of personal data 
acquired by digitally efficient public surveillance technologies. 
The model state statute proposed in this Article would be a 
substantial step in reigning in the “unregulated efficiency of 
emerging investigative and surveillance technologies.”359 

 
 359 Rushin, supra note 8, at 328. 
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Fixing Music Copyright 
Jamie Lund† 

INTRODUCTION 

In December 2012, musician Beck Hansen (Beck) released 
Song Reader, a concept “album” consisting of 20 unrecorded songs 
in sheet-music form. As one reviewer put it: “There is no CD. No 
download. No audio. As of this writing, you cannot hear Beck 
doing an authoritative, this-is-the-song performance.”1 According 
to the album’s publisher, “if you want to hear Do We? We Do, or 
Don’t Act Like Your Heart Isn’t Hard, bringing them to life 
depends on you, the reader.”2 

Beck’s sheet music album was inspired by a 1937 
popular music hit called “Sweet Leilani.”3 “‘Apparently, it was 
so popular that, by some estimates, the sheet music sold 54 
million copies[.]’”4 Beck remarked that “nearly half the country 
had bought the sheet music for a single song, and had 
presumably gone through the trouble of learning to play it.”5 Beck 
was hoping to similarly engage his fans with Song Reader,6 and, 
as evidenced by the hundreds of fan performances posted on 
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YouTube and other websites, it worked.7 Other fans, however, 
have criticized the concept as being pretentious8 and exclusionary 
because not everyone can read music or play a musical 
instrument.9 “There is an obvious hurdle of musical literacy.”10 
This led one fan to wonder, “Does Beck only want musicians 
and musically trained fans to enjoy his music?”11 

The anomaly of Beck’s sheet music album demonstrates 
the often-elided distinction between a musical composition and 
the sound recording of its performance; each is separately 
copyrightable. This article contends that the audience for those 
two kinds of works—compositions and sound recordings—is 
different. This insight has significant implications for the test for 
copyright infringement of musical compositions. 

Copyright infringement occurs when one work is 
substantially similar to the work it copies.12 In music, substantial 
similarity is determined by playing recordings of the two works to 
jurors in the Lay Listener Test.13 The Lay Listener Test is meant 
to capture whether the defendant appropriated in his work 
enough of what in another’s work is “pleasing to the ears of lay 
listeners, who comprise the audience for whom such popular 
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focused by the Fourth Circuit upon an intended audience for the copyright owner’s work and 
whether that audience has specialized expertise relevant to their purchasing decision.”). 
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music is composed.”14 As currently utilized by courts, the Lay 
Listener Test applies to both musical compositions and the 
sound recordings of their performances. This general application 
of the Lay Listener Test fails to acknowledge a fundamental 
reality—that the audience for musical compositions is different 
from the audience for musical recordings. The audience for 
musical recordings is anyone who listens to musical sound 
recordings, be it on iPods, on the radio, in shopping centers, or via 
the soundtracks of movies or television shows. In contrast, the 
audience for musical compositions is not the average listener of 
music. If we take copyright’s most common definition of a musical 
composition as “an artist’s music in written form,”15 then the 
intended audience for musical compositions, like those in 
Beck’s Song Reader, would appear to be other musicians who 
are capable of performing and/or recording musical 
performances for listeners.16 This theoretical insight demands 
that courts change the way they administer the Lay Listener 
Test when adjudicating suits of alleged copyright infringement 
of musical compositions. 

In this context, the Lay Listener Test prejudices 
outcomes because it incorrectly targets lay jurors rather than 
musical performers. For the purposes of this article, an 
experiment was conducted in which a mock Lay Listener Test 
was given to two groups: musicians17 and laypeople.18 Both 
groups listened to two pairs of songs.19 Each pair of songs 
consisted of the same musical composition performed in different 
manners; thus, although the composition for each recording was 
exactly the same, the sound recordings were different. The 
musicians and laypeople were asked to determine the 
similarities between the songs in each pair on an ordinal scale 
(“1 = Not at all similar,” to “5 = Very similar”). When comparing 
the compositions, the respondents should have answered “5,” 

                                                           
 14 Arnstein, 154 F.2d at 468-69, 473. 
 15 Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002), aff ’d, 
349 F.3d 591 (9th Cir. 2003), amended on denial of reh’g, 388 F.3d 1189 (9th Cir. 2004), 
aff ’d, 388 F.3d 1189 (9th Cir. 2004) (“A musical composition captures an artist’s music 
in written form.”). 
 16 Readers of written music may enjoy a musical composition as a purely 
notational or quasi-linguistic work. 
 17 The group of musicians included approximately 40 musical performers (two 
sections of students in a music theory class). 
 18 There were approximately 100 music listeners—law students selected from 
Golden Gate University’s 1L class—who, like a typical jury population, consisted 
primarily of non-musicians but contained a small percentage of musicians with varying 
degrees of education and training. 
 19 Sound clips are available at www.jlundlaw.com/p/experiment.html. 
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because the compositions were identical.20 In fact, musicians 
got much closer to the right answer (4.42) than laypeople 
(3.60).21 The musicians’ responses to open-ended questions 
indicated that they better understood the precise nature and 
quality of the similarities and differences between the songs 
than the laypeople respondents. Furthermore, it appears that 
laypeople cannot be trained in a reasonable time frame to listen 
with a more discerning ear. In a different iteration of the 
experiment, laypeople received a 15-minute ear-training exercise 
yet failed to show any discernible improvement in completing 
the exercise. Another group of laypeople underwent a semester-
long music appreciation class and demonstrated only a slight 
improvement in completing the exercise. These experimental 
findings suggest that musicians listen to, and experience, 
music in distinctively different ways than laypeople, ways that 
would alter the outcomes of the Lay Listener Test. 

This finding is extremely problematic because, as a 
practical matter, by determining whether a work has been 
infringed, the Lay Listener Test effectively defines the scope of a 
copyright. And if musicians and laypeople assess similarity 
differently, the scope of the copyright will depend on who is asked 
rather than what the law actually says: a copyright protects 
others from copying what is “pleasing to the ears of lay listeners, 
who comprise the audience for whom such popular music is 
composed.”22 

If musical compositions are only accessible to musicians, 
then musicians should comprise the group that courts probe to 
determine if there has been a copyright violation. Consequently, 
this article advocates that courts alter the Lay Listener Test to 
include proper statistical sampling that captures reactions from 
a composition’s intended audience—musical performers. This 
suggestion is not as drastic as it sounds. Courts commonly use 
consumer surveys (completed by the intended users of a 
trademarked brand) in trademark infringement actions,23 and 
rules ensuring the validity and reliability of trademark surveys 

                                                           
 20 The sound clips were electronically generated to have identical melody, 
harmony, and rhythm. Participants were asked to compare only the similarities 
between these elements and to exclude any consideration of genre, style, tempo, and 
instrumentation. 
 21 These results were for Song 3 and 4. 
 22 Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946) (emphasis added). 
 23 See Shashank Upadhye, Trademark Surveys: Identifying the Relevant 
Universe of Confused Consumers, 8 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 549, 
555-56 (1998) (“In short, strong consumer survey results can counter a defendant’s 
argument that the plaintiff failed to prove actual confusion.”). 
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can arguably apply equally well in the music copyright context.24 
Under this proposal, survey evidence gathered from musical 
performers would not serve as conclusive proof of substantial 
similarity. The jury, as fact finder, would still bear the ultimate 
responsibility for making a determination of substantial 
similarity under the court’s watchful eye. Under this framework, 
the fact finder would weigh the credibility of the evidence of 
substantial similarity for the intended audience rather than 
stand in as the intended audience and make a potentially 
misguided judgment of substantial similarity. In collecting 
better evidence about how the intended audience actually 
experiences the work, the substantial similarity analysis would 
shift from an approach that relies upon judicial guesswork to 
one that employs more reliable statistical sampling. 

Part I of this article explores the origins and reasons for 
copyright’s distinction between musical compositions and musical 
recordings. This section discusses the Lay Listener Test’s focus on 
intended audience and argues that the audience for a musical 
composition is musical performers, not laypeople. Part II details 
the experiment and the results underlying this article and 
demonstrates that musicians understand music differently than 
laypeople in ways that would alter the outcome of the Lay 
Listener Test. Part III concludes that the Lay Listener Test 
should include surveys of the intended audience (musical 
performers), similar to the way that trademark infringement 
cases make use of consumer surveys that target the intended 
audience of the allegedly infringed trademark.   

I. MUSICAL PERFORMERS AS THE INTENDED AUDIENCE 

In the Lay Listener Test for music copyright 
infringement, jurors are played songs and asked to determine 
whether the defendant took enough of what is “pleasing to the 
ears of lay listeners, who comprise the audience for whom such 
popular music is composed,” to constitute a misappropriation.25 
For musical recordings, the intended audience is clear—it is the 
general public who either buys the recording directly or 

                                                           
 24 See J. Michael Keyes, Musical Musings: The Case for Rethinking Music 
Copyright Protection, 10 MICH. TELECOMM. & TECH. L. REV. 407, 442 (2004) (“Similarly, 
in cases of music copyright infringement, the ‘reactions’ of listeners is at the heart of 
the inquiry as to whether there is an infringement. Because surveys ‘create an 
experimental environment from which to make informed inferences,’ they could be used 
by the trier of fact in music copyright infringement actions to make the ultimate 
determination of illicit copying.”); infra Part III.B. 
 25 Arnstein, 154 F.2d at 473. 
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consumes it indirectly, such as through the soundtrack of a film 
or television show. In contrast, a musical composition, defined 
by copyright law as being roughly what is contained in the sheet 
music, is not audible in its purest form, but rather is only a 
component part of any given performance or recording of the 
composition.26 Musical performers constitute the only 
constituency that can properly consume musical compositions. As 
such, the Lay Listener Test should rely on fluent musicians as the 
intended audience when employed to assess whether an 
infringement of a musical compositions has occurred. 

A. The Distinction Between Musical Composition 
Copyrights and Sound Recording Copyrights 

Under U.S. copyright law, each musical recording can 
include at least two27 separate and distinct copyrights: (1) a 
copyright for the underlying musical composition, and (2) a 
copyright for the sound recording of a musical composition.28 
These two copyrights are doctrinally separate: one protects what 
the other does not. Traditionally, the composition copyright 
covered what appeared in a typical piece of sheet music (though 
sheet music itself was not equivalent to the composition)29: 
melody,30 harmony,31 rhythm,32 and lyrics, if any.33 Congress 
introduced copyright protection for sound recordings in the 

                                                           
 26 Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002), aff ’d, 
349 F.3d 591 (9th Cir. 2003), amended on denial of reh’g, 388 F.3d 1189 (9th Cir. 2004), 
aff ’d, 388 F.3d 1189 (9th Cir. 2004) (“A musical composition’s copyright protects the 
generic sound that would necessarily result from any performance of the piece.”). 
 27 It is possible that there could be a third copyright—a derivative work 
copyright in the arrangement of the composition. 17 U.S.C. § 101 (2012) (defining a 
derivative work as “a work based upon one or more preexisting works, such as a 
translation, musical arrangement, dramatization, fictionalization, motion picture 
version, sound recording, art reproduction, abridgment, condensation, or any other 
form in which a work may be recast, transformed, or adapted.”). 
 28 See T.B. Harms Co. v. Jem Records, Inc., 655 F. Supp. 1575, 1576 n.1 (D.N.J. 
1987) (“When a copyrighted song is recorded on a phonorecord, there are two separate 
copyrights: one on the musical composition and the other in the sound recording.”). 
 29 A musical composition is not necessarily just the sheet music or anything 
that could be contained in sheet music. Rather, a musical composition consists of “the 
generic sound that would necessarily result from any performance of the piece.” 
Newton, 204 F. Supp. 2d at 1249. 
 30 Melody is “[a] single line of notes heard in succession as a coherent unit.” 
MARK EVAN BONDS, LISTEN TO THIS 517 (2d ed. 2011). 
 31 Harmony is “[t]he sound created by multiple voices [or pitches] playing or 
singing together.” Id. at 516. 
 32 Rhythm is “[t]he ordering of music through time.” Id. at 518. 
 33 1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 2.05[D], at 
2-58 (2013) (“It has been said that a musical work consists of rhythm, harmony and 
melody—and that the requisite creativity must inhere in one of these three.”). 
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1970s.34 The copyright for sound recordings protects sounds 
fixed in a phonorecord,35 and includes performance choices such 
as tempo,36 instrumentation/timbre,37 key,38 and genre/style. 
Others are free to make a different sounding recording, but they 
are not free to copy or sample that exact recording.39 As a 
practical reality, there are musicians who just compose and 
musicians who just perform.40 In making its distinction between 

                                                           
 34 Sound Recordings Act, Pub. L. No. 92-140, 85 Stat. 391 (1971) (codified as 
amended at 17 U.S.C. § 114 (2012)). 
 35 Sound recordings are defined as “works that result from the fixation of a 
series of musical, spoken, or other sounds . . . .” 17 U.S.C. § 101; see also Circular 56, 
U.S. Copyright Office, http://www.copyright.gov/circs/circ56.pdf (“Generally, copyright 
protection extends to two elements in a sound recording: (1) the contribution of the 
performer(s) whose performance is captured and (2) the contribution of the person or 
persons responsible for capturing and processing the sounds to make the final 
recording.”); Copyright “Help”, found at http://www.copyright.gov/eco/help-author.html 
(“A sound recording consists of the contributions of the performer(s) and/or the 
producer(s)/sound engineer(s). The performance and production form an integrated whole, 
i.e. a sound recording, and are subject to a single registration. A sound recording is separate 
and distinct from the underlying work being recorded. For example, a song (words and 
music) is a separate work from the recording of that song. . . . Performance refers to sound 
recording authorship fixed by a human performer. The performance of a musical work 
consists of the particular vocal and/or instrumental recorded rendition of that work.”). 
 36 Tempo is the speed or rate at which a song is played. See BONDS, supra 
note 30 at 518 (defining tempo rubato). 
 37 Timbre is the quality of a sound that makes two instruments or voices 
sound different from each other. See id. at 353, 518. For instance, one can distinguish 
between a human voice and a trumpet because of the timbre, or unique sound quality 
of each. See id. at 360. Timbre can vary within a particular instrument or sound class 
(for instance, a distorted electric guitar sound versus a classical acoustic guitar sound) or 
even in the same performance (for instance, when a blues saxophone player “growls” into 
the instrument or plays with more audible “breathiness”). See id. at 118-19. Perhaps as a 
result, the Ninth Circuit in Newton v. Diamond concluded that timbre choices were a 
performance aspect of a sound recording, and not a compositional aspect: 

For example, Dr. Dobrian declared that ‘Mr. Newton blows and sings in such 
a way as to emphasize the upper partials of the flute’s complex harmonic 
tone, [although] such a modification of tone color is not explicitly requested in 
the score.’ Dr. Dobrian also concludes that Newton ‘uses breath control to 
modify the timbre of the sustained flute note rather extremely’ and ‘uses 
portamento to glide expressively from one pitch to another in the vocal part.’ 
Dr. Dobrian concedes that these elements do not appear in the score, and 
that they are part of Newton’s performance of the piece. 

Newton v. Diamond, 388 F.3d 1189, 1194 (9th Cir. 2004). 
 38 Key is where in the musical scale a song is pitched. See BONDS, supra note 
30, at 517. 
 39 17 U.S.C. § 114(b) (“The exclusive rights of the owner of copyright in a sound 
recording under clauses (1) and (2) of section 106 do not extend to the making or 
duplication of another sound recording that consists entirely of an independent fixation 
of other sounds, even though such sounds imitate or simulate those in the copyrighted 
sound recording.”). 
 40 See Gabriel Jacob Fleet, Note, What’s in A Song? Copyright’s Unfair 
Treatment of Record Producers and Side Musicians, 61 VAND. L. REV. 1235, 1278-79 
(2008); see also Olufunmilayo B. Arewa, YouTube, UGC, and Digital Music: Competing 
Business and Cultural Models in the Internet Age, 104 NW. U. L. REV. 431, 456 (2010). 
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the composition and sound recording copyright, Congress 
decided to protect each separately.41 

Musical compositions first received copyright protection 
at a time when sheet music sales dominated.42 In the absence of 
audio reproduction technologies, written sheet music was 
essentially the only means of fixing a musical composition in a 
“tangible medium,” as is required under the Constitution43 and 
the Copyright Act.44 Not only that, the purchase of sheet music 

                                                           
 41 See Copyright Act of 1831, ch. XVI, 4 Stat. 436 (1831). Although music was 
not protected by the first U.S. Copyright Act in 1790, when copyright protection for 
music was added in the Copyright Act in 1831 it gave a song’s composer “the sole right 
and liberty of reprinting, publishing and vending such . . . [work] . . . in whole or in 
part . . . .” Id. This was the start of the composition copyright. The scope of the 
composition copyright was later expanded in 1897 specifically to include the exclusive 
right to perform the work publicly. Act of Jan. 6, 1897, 54th Cong., 2d Sess., 29 Stat. 
694. In addition, composition copyright holders currently have the right to exclude 
others from making copies or phonorecords, to prepare derivative works, and to 
distribute copies, among other rights. 17 U.S.C. § 106 (2012). 

[T]he owner of copyright under this title has the exclusive rights to do and to 
authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the public 
by sale or other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the 
individual images of a motion picture or other audiovisual work, to display 
the copyrighted work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work publicly 
by means of a digital audio transmission. 

Id. 
 42 EDWARD B. SAMUELS, THE ILLUSTRATED STORY OF COPYRIGHT 31-32, 131, 
136 (2000). Music consumers would purchase sheet music of popular songs in books, 
magazines, or individually. Id. The sheet music could then be performed on a home 
piano or other instrument. Id. 
 43 See U.S. CONST. art. I, § 8, cl. 8 (authorizing federal copyright protection to 
apply to “writings”). 
 44 17 U.S.C. § 102 (2012) (“Copyright protection subsists, in accordance with 
this title, in original works of authorship fixed in any tangible medium of 
expression . . . .”); id § 101 (“A work is ‘fixed’ in a tangible medium of expression when 
its embodiment in a copy or phonorecord, by or under the authority of the author, is 
sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration.”). For a discussion of the 
technological shift from reproducing compositions in sheet music form to piano rolls for 
player pianos, see Kurt E. Kruckeberg, Note, Copyright “Band-Aids” and the Future of 
Reform, 34 SEATTLE U. L. REV. 1545, 1548 (2011). 
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was the primary means of consuming music at the time.45 Take, 
for instance, Beck’s inspiration for his Song Reader album—the 
Bing Crosby 1937 hit “Sweet Leilani.”46 Although Bing Crosby 
had a popular recorded version, the song’s sales came largely 
through the purchase of its sheet music.47 

Though sound recordings became increasingly popular 
in the 1950s and 1960s, the composition copyright remained 
the only music copyright.48 But in the early 1970s, Congress 
passed The Sound Recording Act of 1971 (SRA)49. The SRA 
protected the interests of the music industry by attempting to 
curtail the rampant unauthorized copying of sound recordings.50 
Musical industry experts testified that legitimate sound 
recording owners in 1970 lost at least $100 million in revenue 
due to this unauthorized copying.51 The SRA was later 
incorporated into the current Copyright Act of 1976,52 which 
defined sound recordings as “works that result from the 
fixation of a series of musical, spoken, or other sounds.”53 

There are both market and legal consequences to the 
Copyright Act’s distinction between musical compositions and 
musical recordings. Generally, a composer owns a work’s 
musical composition copyright whereas a performer—or, more 
typically, a record label—owns the sound recording copyright.54 
The composition copyright is generally thought to include only 
the work’s “rhythm, harmony and melody.”55 Although some 
                                                           
 45 Keyes, supra note 24, at 410 (“Thus, the music that was consumed by the 
public of those days was primarily printed sheet music.”). 
 46 Dayal, supra note 3. 
 47 The song sold 54 million copies, according to Beck, or nearly half the 
country’s population. Id. 
 48 See Prohibiting Piracy of Sound Recordings: Hearings on S. 646 and H.R. 6927 
Before Subcomm. No. 3 of the H. Comm. on the Judiciary, 92d Cong., 1st Sess. 1, 25 (1971). 
 49 Pub. L. No. 92-140, 85 Stat. 391 (1971) (codified as amended at 17 U.S.C. 
§ 114 (2012)). 
 50 Note, A New Spin on Music Sampling: A Case for Fair Pay, 105 HARV. L. 
REV. 726, 735 n.38 (1992) (citing Prohibiting Piracy of Sound Recordings: Hearings on 
S. 646 and H.R. 6927 Before Subcomm. No. 3 of the H. Comm. on the Judiciary, 92d 
Cong., 1st Sess. 1, 25 (1971)). 
 51 Id. 
 52 Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (1976) (current 
version at 17 U.S.C. § 101 (2012)). This act gave copyright protection to sound 
recordings that were made after February 15, 1972. See id. 
 53 Id. 
 54 Arewa, supra note 40, at 456 (“Recorded music typically involves two 
separate copyrights, one in the musical work, generally retained by the composer or 
songwriter, and one in the sound recording, generally held by recording companies.”). 
 55 NIMMER & NIMMER, supra note 33, § 2.05[D], 2-58 (“It has been said that a 
musical work consists of rhythm, harmony and melody—and that the requisite 
creativity must inhere in one of these three.”); accord Bridgeport Music, Inc. v. Still N 
The Water Publ’g, 327 F.3d 472, 475 n.3 (6th Cir. 2003) (per curiam); Newton v. 
Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002), aff ’d, 349 F.3d 591 (9th Cir. 
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commentators have argued for the adoption of a more expansive 
definition of composition copyright that looks beyond these 
elements, no court has yet expanded the protection of a 
composition copyright.56 

If a music performer made a sound recording of a 
composition that included additional expressive elements that 
were both original to that sound recording and that satisfied 
the Copyright Act’s “modicum of creativity”57 requirement, she 
would own a copyright over all of that new and original 
creative expression.58 Original expression in a sound recording 
of a musical composition could include performance choices like 
tempo and the overall “sound” of the performance.59 Unlike 
musical composition copyrights, however, the recording copyright 
only protects exact replications of earlier recordings (i.e., 
sampling).60 Others are free to make “sound-alikes.”61 For 
instance, although they captured the “sound,” “feel,” and even 
the instrumentation of a Marvin Gaye recording in their hit 
“Blurred Lines,” performance artists Pharrell Williams and 
Robin Thicke did not commit copyright infringement of Gaye’s 
recording because they did not copy the melody, harmony, or 
rhythm of Gaye’s original recording.62 

The distinction between the copyrights is important for 
one more aspect of copyright infringement litigation: 
determining the proper audience for a musical composition for 
purposes of the Lay Listener Test. 

                                                                                                                                  
2003), amended and reh’g denied by 388 F.3d 1189 (9th Cir. 2004), aff ’d, 388 F.3d 1189 
(9th Cir. 2004). 
 56 Jamie Lund, An Empirical Examination of the Lay Listener Test in Music 
Composition Copyright Infringement, 11 VA. SPORTS & ENT. L.J. 137, 144 (2011) 
(arguing that no court has “relied on music performance factors such as tempo, 
orchestration, key/pitch, or style/genre to sustain a finding of Substantial Similarity in 
a Composition Copyright case.”). 
 57 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, n.51 (1991). 
 58 Newton, 388 F.3d at 1193-94. 
 59 Id. at 1194. 
 60 17 U.S.C. § 114(b) (2012) (“The exclusive rights of the owner of copyright in 
a sound recording under clauses (1) and (2) of section 106 do not extend to the making 
or duplication of another sound recording that consists entirely of an independent 
fixation of other sounds, even though such sounds imitate or simulate those in the 
copyrighted sound recording.”); see also Newton, 388 F.3d at 1194 (finding that the 
composition copyright was not infringed where the defendant had sampled a sound 
recording consisting primarily of “highly developed performance techniques, rather 
than the result of a generic rendition of the composition.”). 
 61 17 U.S.C. § 114(b). 
 62 See, e.g., Complaint for Declaratory Relief, Williams v. Bridgeport Music, 
Inc., No. 13 Civ. 06004 (C.D. Cal. Aug. 15, 2013), available at http://www.scribd.com/
doc/160768726/Blurred-Lines-Complaint. 
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B. Looking to the Intended Audience 

Copyright infringement requires a showing of 
substantial similarity, which, in a musical composition 
copyright case, is typically assessed by performing the two 
songs to the jury in what is called the Lay Listener Test.63 

Misappropriation of a copyrighted musical composition 
is a question of fact to be determined by a jury.64 A prima facie 
case of copyright infringement consists of proving: (1) that the 
allegedly infringed work is copyrighted, (2) that the defendant 
copied from the copyrighted work, and (3) that the defendant 
copied enough of the protected expression so as to make the two 
pieces substantially similar.65 To find substantial similarity, the 
jury must conclude that the defendant misappropriated either a 
quantitatively large portion of the plaintiff’s original copyrightable 
expression, or a smaller, but qualitatively significant, portion of the 
plaintiff’s protected original expression.66 

Although a standard for substantial similarity has 
never been clearly defined, there are several cases that suggest 
that looking to the opinions of the intended audience is not only 
relevant, it is the core consideration. 

First and foremost, Arnstein v. Porter, the source of the 
Lay Listener Test, suggests that the test is meant to determine 
the effect on the intended audience: 

The plaintiff ’s legally protected interest is not, as such, his 
reputation as a musician but his interest in the potential financial 
returns from his compositions which derive from the lay public’s 

                                                           
 63 Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946). But see ROBERT C. 
OSTERBERG & ERIC C. OSTERBERG, SUBSTANTIAL SIMILARITY IN COPYRIGHT LAW, § 3:1.1 
(2003), available at http://www.pli.edu/product_files/booksamples/631_sample3.pdf. 
 64 Arnstein, 154 F.2d at 473 (stating that similarity is “an issue of fact which 
a jury is peculiarly fitted to determine. . . . [E]ven if there were to be a trial before a 
judge, it would be desirable (although not necessary) for him to summon an advisory 
jury on this question.” (footnote omitted)). 
 65 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991) (“To 
establish infringement, two elements must be proven: (1) ownership of a valid 
copyright, and (2) copying of constituent elements of the work that are original.”); 
Dawson v. Hinshaw Music Inc., 905 F.2d 731, 732 (4th Cir. 1990) (“[T]he law has 
established a burden shifting mechanism whereby plaintiffs can establish a prima 
facie case of infringement by showing possession of a valid copyright, the defendant’s 
access to the plaintiff ’ s work, and substantial similarity between the plaintiff ’ s and 
defendant’s works.”); Marks v. Leo Feist, Inc., 290 F. 959, 960 (2d Cir. 1923) (“To 
constitute an infringement of the appellant’s composition, it would be necessary to find 
a substantial copying of a substantial and material part of it.”). 
 66 See Baxter v. MCA, Inc., 907 F.2d 154 (9th Cir. 1990) (unpublished 
disposition) (affirming trial court’s special verdict form where, after excluding the 
possibility of quantitative similarity, the form asked: “Is the expression of the musical 
idea and the music from ‘E.T.’ substantially similar as defined in the instructions to a 
qualitatively important music expression in ‘Joy’?”(internal quotations omitted)). 
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approbation of his efforts. The question, therefore, is whether 
defendant took from plaintiff ’s works so much of what is pleasing to 
the ears of lay listeners, who comprise the audience for whom such 
popular music is composed, that defendant wrongfully appropriated 
something which belongs to the plaintiff.67 

Courts typically only consider questions of appropriate 
intended audience when the general public does not constitute 
the audience for a work.68 The inquiry of intended audience 
particularly arises when the subject matter demand specialized 
expertise in order to be understood, as in cases pertaining to 
computer code, and, as this article argues, musical 
compositions.69 

Some, relying on language from Feist Publications, Inc. v. 
Rural Telephone Service Co., have argued that courts should not 
be concerned with a work’s intended audience. In that case, the 
Supreme Court was presented with whether a phonebook was 
copyrightable.70 The Court noted that all that is necessary to 
show infringement is ownership of a valid copyright and the 
“copying of constituent elements of the [copyrighted] work that 
are original.”71 This two-pronged requirement suggests that the 
jury might play a sort of “Where’s Waldo” to find copied original 
expression in the defendant’s work; infringement would arise 
whenever the jury finds identical elements between the two 
works. 

The Supreme Court has never endorsed nor rejected the 
Lay Observer Test. (The Lay Listener Test is the Lay Observer 

                                                           
 67 Arnstein, 154 F.2d at 473 (footnotes omitted). This quote might be 
interpreted in such a way that the phrase “who comprise the audience” modifies the 
phrase “lay listeners,” indicating that the intended audience for everything would be 
the lay listener. Professors Jeanne Fromer and Mark Lemley make the argument that 
the court is using the jury as a substitute for typical consumers of the works based on: 
(1) the court’s exclusion of both tone-deaf people from appropriate audience members 
and (2) the suggestion that a judge should not attempt to make a decision himself but 
should assemble an advisory jury to experience the work. See Jeanne Fromer & Mark 
Lemley, The Audience in Intellectual Property Infringement, 112 MICH. L. REV. 
(forthcoming 2014), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_
id=2272235 (“This reasoning seems to suggest that typical consumers of the work 
ought to be the audience (even though the Second Circuit cases applying Arnstein 
consistently specify a different audience construct, the ordinary observer).”). 
 68 Fromer & Lemley, supra note 67, at 29-30 (describing the Second Circuit’s 
use of intended audience for software copyrights, the Ninth Circuit’s use of intended 
audience for computer games, and the Fourth Circuit’s use of intended audience for 
church choir music). 
 69 See, e.g., Whelan Assocs. v. Jaslow Dental Lab., 797 F.2d 1222, 1232 (3d 
Cir. 1986) (computer software infringement case where the court admitted evidence 
regarding whether a specialized audience of computer programmers would consider the 
works to be substantially similar). 
 70 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340 (1991). 
 71 Id. at 361. 
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Test; it is “listener” because the comparison is aural). In fact, 
commentators have criticized the test as improperly departing 
from Feist’s two-prong test of “copying of constituent elements 
of the [copyrighted] work that are original.”72 

There is an inherent appeal to the Feist approach for 
determining copyright infringement, particularly its ability to 
be administered in a straightforward fashion by courts and its 
ease of application by jurors. But what if there is no exact 
replication of original expression, only attempts to evoke or 
even paraphrase the expression? Professor Nimmer has argued 
that “[t]he mere fact that the defendant has paraphrased rather 
than literally copied will not preclude a finding of substantial 
similarity . . . . [C]opyright ‘cannot be limited literally to the 
text, else a plagiarist would escape by immaterial variations.’”73 
When determining similarity, courts frequently state that two 
works may be either quantitatively or qualitatively similar.74 
Qualitative similarity addresses the relative significance of the 
copied portion.75 In Newton v. Diamond, a Ninth Circuit 
musical composition copyright infringement case, the dissent 
opined that “[e]ven passages with relatively few notes may be 
qualitatively significant. The opening melody of Beethoven’s Fifth 
Symphony is relatively simple and features only four notes, but it 
certainly is compositionally distinctive and recognizable.”76 

Insofar as a creative work is “distinctive” and 
“recognizable,” it can only be so to a particular ear, eye, or 
other sensory perception. In his 1967 seminal essay “The Death 
of the Author,” Roland Barthes discusses the essential role of 
the audience in understanding a creative work.77 Barthes 
theorized that the audience—with its various cultural, historical 
and social contexts—infuses a creative work with constantly 
renewed meanings.78 He writes, “The text is a fabric of 
quotations resulting from a thousand sources of culture.”79 For 

                                                           
 72 Id. 
 73 4 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT § 13.03[A][1] 
(2013) (quoting Nichols v. Universal Pictures Co., 45 F.2d 119, 121 (2d Cir. 1930)). 
 74 See, e.g., Newton v. Diamond, 388 F.3d 1189, 1195 (9th Cir. 2004) 
(“Substantiality is measured by considering the qualitative and quantitative 
significance of the copied portion in relation to the plaintiff ’ s work as a whole.”). 
 75 Id. at 1196 (noting that plaintiff had failed to provide sufficient evidence of 
the “segment’s significance in relation to the composition as a whole” to show 
qualitative similarity). 
 76 Id. at 1197. 
 77 ROLAND BARTHES, The Death of the Author, in THE RUSTLE OF LANGUAGE 
49, 53 (Richard Howard trans., 1986). 
 78 Id. 
 79 Id. 
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Barthes, the significance of a creative work lies not in the 
author but in the audience that enjoys or consumes it. 

Barthes’ postmodernist insight has a practical reality in 
the context of the Lay Listener Test. In asking juries to 
determine substantial similarity, courts recognize that 
judgments about the uniqueness, meaning, and cultural or social 
significance of a work must be obtained from its audience. 
However, this act of substituting the jury’s judgment for that of 
a work’s intended audience can be problematic when the jury 
does not properly represent the constituencies that make up the 
particular work’s intended audience. Although the members of 
a lay jury may comprise part of the intended audience for a 
popular work, this is not always the case. 

C. Musical Performers as the Intended Audience 

Who constitutes the audience for whom such popular 
musical compositions are composed? The Second Circuit in 
Arnstein v. Porter assumed that, for popular music, it was the 
average juror selected from the general population.80 The 
plaintiff in that case, Ira Arnstein was a Tin Pan Alley 
composer who, despite sales of nearly two million for one of his 
songs, was largely known then—and is only known now—for the 
series of lawsuits he brought against more successful 
composers.81 Among other theatrics, Arnstein was known for 
strolling around the streets of New York City wearing a 
sandwich board that read, “My songs have been plagiarized by 
the following writers: Irving Berlin, George Gershwin, Cole 
Porter, Jerome Kern, Rodgers and Hart.”82 The defendant in the 
case was Cole Porter, the most prolific and influential of the 
Tin Pan Alley composers.83 

To determine whether there was sufficient “substantial 
similarity” between Arnstein’s and Porter’s respective 
compositions to constitute unlawful or illicit copying, the court 
employed what it called the “ordinary lay hearer” test (i.e., the 
Lay Listener Test).84 Arnstein would play the songs in open 

                                                           
 80 154 F.2d 464, 473 (2d Cir. 1946). 
 81 B. MacPaul Stanfield, Note, Finding the Fact of Familiarity: Assessing 
Judicial Similarity Tests in Copyright Infringement Actions, 49 DRAKE L. REV. 489, 
489-90 & n.1 (2001); see also Jack Lawrence, The Story Behind the Song: Play Fiddle 
Play, JACK LAWRENCE SONGWRITER, http://www.jacklawrencesongwriter.com/songs/
play_fiddle_play.html (last visited Sept. 1, 2013). 
 82 Lawrence, supra note 81. 
 83 See Arnstein v. Porter, 154 F.2d 464, 467 (2d Cir. 1946). 
 84 Id. at 468 (“[T]he test is the response of the ordinary lay hearer.”). 
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court, and he was known for playing them in a manner that 
emphasized similarities:85 

Arnstein’s lawyer had a piano and fiddle player in court plus huge 
music charts, an intriguing presentation. The melody line of a song 
consists of single notes in the clef treble. Arnstein’s chart highlighted 
notes in both the clef and bass and when the fiddler played only the 
high-lighted notes . . . lo and behold!—it sounded exactly like our 
song! Our attorneys spent hours trying to explain this to the judge, 
but he would only accept what he was hearing.86 

A musicologist might have helped the judge understand 
what he was hearing, but unfortunately the Second Circuit in 
Arnstein held that the use of such expert testimony to 
determine substantial similarity was “irrelevant” and should 
not be permitted.87 The court reasoned that the proper inquiry 
was “whether defendant took from plaintiff’s works so much of 
what is pleasing to the ears of lay listeners, who comprise the 
audience for whom such popular music is composed . . . .”88 It 
rejected the use of “the refined ears of musical experts” as 
being irrelevant because “the views of such persons are caviar 
to the general [public]—and plaintiff’s and defendant’s 
compositions are not caviar.”89 Because the general public was 
the intended audience for popular music, the opinions of lay 
jurors, and not that of music experts, was what mattered in a 
musical composition copyright case.90 

Arnstein v. Porter was decided in 1946, just nine years 
after “Sweet Leilani” became a hit. The decision arose during the 
peak of an “era when sheet music was king,” a “simpler, seemingly 
halcyon time, [when] friends would gather around a piano in the 

                                                           
 85 See, e.g., Arnstein v. Edward B. Marks Music Corp., 82 F.2d 275, 277 (2d 
Cir. 1936). 
 86 Lawrence, supra note 81 (emphasis added). Arnstein continued his practice 
of performing the compositions in a way that created the impression of greater 
compositional similarity throughout his many lawsuits. Song Writer Plays Piano for 
Court, N.Y. TIMES, Mar. 7, 1939, at 18. 
 87 Arnstein, 154 F.2d at 469 (“If copying is established, then only does there 
arise the second issue, that of illicit copying (unlawful appropriation). On that issue (as 
noted more in detail below) the test is the response of the ordinary lay hearer; 
accordingly, on that issue, ‘dissection’ and expert testimony are irrelevant.”). 
 88 Id. 
 89 Id. (“The impression made on the refined ears of musical experts or their 
views as to the musical excellence of plaintiff ’ s or defendant’s works are utterly 
immaterial on the issue of misappropriation.”). 
 90 Because experts are not the “intended audience,” the court reasoned that 
the views of experts were wholly inapplicable to a substantial similarity analysis. Id. 
(“The impression made on the refined ears of musical experts or their views as to the 
musical excellence of plaintiff ’ s or defendant’s works are utterly immaterial on the 
issue of misappropriation; for the views of such persons are caviar to the general—and 
plaintiff ’ s and defendant’s compositions are not caviar.”). 
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parlor and play popular songs together.”91 The average music 
consumer was still buying and playing sheet music, and sheet 
music sales for hit songs generated millions of dollars in revenue.92 
Today, whether a song is a “hit” is determined not by sales of sheet 
music, but by record sales. Although the intended audience for 
popular musical recordings may still be the general public, this 
article contends that the intended audience for musical 
compositions is now limited to musicians. 

Whereas the general public at the time of Arnstein may 
have been able to consume musical compositions in their sheet 
music form, the reaction to Beck’s Song Reader suggests that the 
general public has lost this ability. A significant portion of the 
population cannot sing, perform, or read written music, at least not 
to the level of fluency. Today, musical fluency resides primarily 
within a population of musical performers. Therefore, the audience 
for musical compositions is no longer the general public, but 
musicians with specialized knowledge and experience who can 
convert the composition into a form for mass consumption. 

The modern market for musical compositions exists 
almost exclusively in copyright licensing.93 Today’s “music 
publishers” do not sell sheet music to the public but instead 
manage the copyrights to the musical compositions they 
control.94 The only direct participants in today’s market for 
composition copyrights are the songwriters that create the 
compositions; the publishers and performance-rights societies 
                                                           
 91 Dayal, supra note 3. 
 92 Id. 
 93 See What is Music Publishing?, MUSIC PUBLISHER’S ASS’N FREQUENTLY 
ASKED QUESTIONS, http://www.mpaonline.org.uk/FAQ (last visited Aug. 27, 2013). 
 94 Id.; see also NAT’L MUSIC PUBLISHERS’ ASSOC. (“NMPA”), MUSIC 
PUBLISHING 101 (2009), available at http://www.nmpa.org/pdf/legalissues/Music101-
NMPA-May2009pdf.pdf. 

A music publisher works with songwriters to market and promote their 
songs, resulting in exposure of songs to the public and generating income. 
Music publishers “pitch” songs to record labels, movie and television 
producers and others who use music, then license the right to use the song 
and collect fees for the usage. Those fees are then split with the songwriter. 

Id. at 4. The shift in intended audience can be attributed to technological innovations 
that allowed consumers to listen to sound recordings rather than perform the music 
themselves: 

By the 1950s, the music industry was a multi-dimensional being that had at 
its disposal many techniques and abilities to reach the consuming public with 
music. The industry had far outpaced its humble beginnings of simply 
offering copies of sheet music for sale. Indeed, music publishing was no longer 
the preeminent method of choice for the music industry to peddle its wares to 
the masses. 

Keyes, supra note 24, at 417. 
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that manage them;95 and the performers, recording studios, and 
sound engineers that obtain licenses to record or perform the 
copyrighted compositions.96 The general public is not the 
intended audience of copyrighted musical compositions in the 
same way that the average automobile driver is not the 
intended market for crude oil. Arguably, only performers, 
music publishers, sound engineers, etc., can properly consume 
musical compositions. These groups, and not the general 
public, represent the target market for, and intended audience 
of, copyrighted musical compositions. 

The optimal adjudicatory scenario for musical 
composition copyright infringement cases, therefore, would be 
to amass a jury of musicians fluent enough in music theory or 
performance to be able to understand or consume sheet music. 
Because this is rarely feasible, courts should allow the 
introduction of expert testimony that articulates to juries the 
elements of particular compositions that are substantially 
similar to one another.97 Better yet, courts should allow parties 
to introduce listener test results from statistically reliable 
samples of actual musicians. 

Of course, none of these additional measures would be 
necessary if laypeople were adequate stand-ins for musical 
performers, either because they already experience, or could be 
trained to experience, musical compositions in a similar fashion 
to musicians for purposes of the Lay Listener Test. 
Experiments run for purposes of this article suggest that a 
significant divide separates the way laypeople and musicians 
experience a musical performance. The results of the 
experiments indicate that laypeople experience music differently 
than musicians, and that basic musical training does not 
improve laypeople’s performance under the Lay Listener Test. 

                                                           
 95 For example, the major music publisher Warner/Chappell Music describes 
its role and customer base on its website: “[Warner/Chappell’s extensive] catalog makes 
[it] a natural first stop for A&R executives and record producers, feature film and 
television production companies and others looking to record or license some of the world’s 
greatest music.” History, WARNER/CHAPPELL MUSIC, http://www.warnerchappell.com/
about.jsp?currenttab=about_us (last visited Sept. 1, 2013). 
 96 See NAT’L MUSIC PUBLISHERS’ ASSOC., supra note 94 (“Songwriters enter 
into publishing, co-publishing, or administration agreements with music publishers.”); 
see also Lydia Pallas Loren, Untangling the Web of Music Copyrights, 53 CASE W. RES. 
L. REV. 673, 697-98 (2003). 
 97 Cf. Arnstein v. Porter, 154 F.2d 464, 468-69, 473 (2d Cir. 1946). 
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II. MUSICIANS ALONE ARE CAPABLE OF SUCCESSFULLY 
PERFORMING THE LAY LISTENER TEST 

Experiments conducted for this article indicate that lay 
jurors improperly fixate on performance aspects of a recorded 
song in the Lay Listener Test. The results further indicate that 
musicians are capable of hearing and comprehending 
compositional elements of songs in a way that laypeople 
cannot, even after laypeople receive limited musical training. 
Specifically, whereas musicians tended to properly focus on 
similarities in the melody, harmony, and rhythm, a lay 
participant incorrectly opined, “I think as far as music goes, if it 
has a different feel to it, it is a different song.”98 So long as the Lay 
Listener Test is administered to laypeople in musical composition 
infringement cases, society can expect results that impermissibly 
and incoherently “enlarge (or diminish) the scope of statutory 
protection enjoyed by a copyright proprietor.”99 

A. Lay Jurors Improperly Focus on Performance 
Similarities 

The author performed an earlier experiment to 
determine whether jurors are unduly swayed by superficial 
performance similarities when tasked with assessing potential 
infringement of copyrightable compositional elements.100 This 
section will highlight the main findings of that experiment, and 
provide a new analysis of the jurors’ responses conducted for 
purposes of this article. 

In the prior experiment, 178 mock jurors were asked to 
compare the plaintiff’s and defendant’s songs from a Ninth 
Circuit composition copyright infringement case.101 Half of the 
jurors heard identical compositions performed similarly, and 
the other half heard the identical pairs of compositions 
performed differently. The first half of participants heard both 
songs (“Songs 1 and 2”) performed as R&B ballads. The other 
half of participants heard Song 1 performed in a calypso style 
and Song 2 performed as an R&B ballad. For the purposes of 
the experiment, the elements of the song protected by the 
composition copyright were defined as its melody, harmony, 
and rhythm. Variations in each song were constructed to be 

                                                           
 98 See experiment responses, on file with author. 
 99 Warner Bros., Inc. v. Am. Broad. Co., 720 F.2d 231, 245 (2d Cir. 1983). 
 100 Lund, supra note 56, at 138. 
 101 Swirsky v. Carey, 376 F.3d 841 (9th Cir. 2004). 
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“compositionally doctrinally identical,” meaning that, although 
they might differ in performance style, both songs of a given 
pair had identical melodies, harmonies, and rhythms. In total, 
the experiment only altered four performance elements of the 
composition: the tempo, key signature, instrumentation, and 
genre. All other possible performance elements stayed constant 
between versions of the same composition.102 

Although each group heard performances of the same 
composition, participants were significantly more likely to 
believe that the compositions in each pair were similar when 
they were performed similarly (e.g., when both were performed 
as R&B ballads).103 In fact, for the first pair of songs, the 
impression of substantial similarity by one group of 
participants was almost exactly the inverse of the other’s104: 

 

                                                           
 102  For the experiment, 

Tempo, key signature, orchestration, and style/genre were chosen because 
they are all well-accepted elements of performance that can, and do, vary 
significantly from performer to performer, or even from performance to 
performance by the same performer.  

. . . . 

The experiment feature[d] the genre/styles of: (1) slow rhythm and blues, (2) 
calypso, (3) adult contemporary, and (4) upbeat big band jazz.  

Lund, supra note 56, at 146-47. 
 103 The subjects’ perception of similarity was less affected by performance 
when the songs had significant structural similarities, including identical harmonies 
and very similar patterns of pitches and rhythms in the melody. This finding suggests 
that, although the manner of performance affects listener perception of similarity, it is 
not so determinative as to eliminate the awareness of actual structural similarities. See 
generally Lund, supra note 56. 
 104 Statistical analysis was performed for both musical composition pairs in 
order to determine the effect, if any, of performance on each of the perception variables 
(ordinal similarity, ordinal copying, and dichotomous copying). The full results can be 
found in author’s previous paper. See Lund, supra note 56, at 161-73. 
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In other words, the mock jury seemed primarily swayed by 
similarities in performance and not by similarities in the 
copyrightable elements of a composition. If representative of the 
real world, the results of the survey indicate a problem: jurors are 
considering aspects of the works that are not copyrightable.105 In 
doing so, they are impermissibly altering the statutory scope of 
the composition copyright.106 

This is not surprising, as the performance of sound 
recordings by its very nature subjects a jury in a musical 
composition case to irrelevant performance elements. If a 
musical composition is essentially information recorded on 
sheet music or the “generic sound that would necessarily result 
from any performance of the piece,”107 then only fluent musicians 
would be able to make a finding of substantial similarity based 
upon reading—but not playing—and comparing sheet music. 
Non-musicians would need to hear the music to perceive it. In 
order for music to be heard, it must be played in time and must 
therefore have a tempo. The performance, further, must have 
some sort of tone quality or timbre; it must be performed through 

                                                           
 105 Although these aspects could be part of the recording copyright, the 
Copyright Act of 1971 protects only the exact recording itself—others are free to copy 
any performance aspects of the sound recording as long as they make a separate 
recording (i.e., they do not “sample” or duplicate the original sound recording itself). 17 
U.S.C. § 114(b) (2012). (“The exclusive rights of the owner of copyright in a sound 
recording under clauses (1) and (2) of section 106 do not extend to the making or 
duplication of another sound recording that consists entirely of an independent fixation 
of other sounds, even though such sounds imitate or simulate those in the copyrighted 
sound recording.”). 
 106 Michael Ferdinand Sitzer, Note, Copyright Infringement Actions: The 
Proper Role for Audience Reactions in Determining Substantial Similarity, 54 S. CAL. L. 
REV. 385 (1981). 

Thus, because every copyright infringement claim is contingent upon a 
finding of substantial similarity, resolution of this issue defines the very 
extent of copyright protection. The relationship between copyright and 
substantial similarity is analogous to the relationship existing between 
ownership of land and trespass: in both instances the acts that are deemed to 
constitute infringement, viz. trespass or substantially similar copying, define 
the extent of the rights, viz. ownership and copyright, respectively. . . . In the 
copyright context, if substantial similarity may be found to exist when only a 
few faint similarities between two works are found, the copyright is of great 
value. If, on the other hand, virtual identity between the works is required, 
plaintiff ’ s copyright is of a more limited nature. It follows that the manner in 
which courts test for substantial similarity, i.e., by using the reactions of 
average lay observers or those of a particular audience, is so crucial to 
defining the extent of copyright protection that the choice of test should 
reflect a policy consistent with the overall goals of copyright law. 

Id. at 389. 
 107 Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002), aff ’d, 
349 F.3d 591 (9th Cir. 2003), amended on denial of reh’g, 388 F.3d 1189 (9th Cir. 2004), 
aff ’d, 388 F.3d 1189 (9th Cir. 2004). 
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a particular instrument or voice. In order for the relationship 
between the melody and harmony to be maintained, the 
performance of a musical composition must rely upon a key 
signature or at least a starting pitch. None of these three 
categories—tempo, timbre, and key signature—however, are 
included within a musical composition copyright.108 Jurors should 
not be swayed by irrelevant similarities in performance. But, as 
the experiment demonstrated, they are. 

If jurors are not listening to, or unable to identify, 
compositional similarities in melody, harmony, and rhythm, 
then what, exactly, are they listening to? For the purposes of 
this article, further analysis was conducted on the mock jurors’ 
responses to open-ended questions asking them to explain their 
reactions to the songs. Questions included: “In thinking about 
your responses to Questions #1109 and #2,110 what was it about 
the songs you heard that led you to rate them as you did? In 
other words, what about the songs led you to conclude they 
were or were not similar to each other?” Specifically, comments 
mentioning similarities or differences in performance were 
twice as prevalent as comments mentioning compositional 
elements, further suggesting that the mock jurors incorrectly 
focused upon superficial performance similarities.111 

The answers provided by the mock jurors were coded 
and categorized. For instance, if a mock juror had responded, 
“As they began playing, the melodies where the same. The sounds 
where also the same,” this response was coded for both “melody” 
and “instruments.” “Melody” was categorized as a compositional 
element, along with “beat”,112 “rhythm,” “song structure,” 
“harmony,” and “miscellaneous composition.” “Tempo,” 
“instruments,” “feel,” “key” “style,” “miscellaneous performance” 
and “miscellaneous indeterminate” were all classified as 
performance elements. The results are reflected in the bar chart 

                                                           
 108 See NIMMER & NIMMER, supra note 33, § 2.05[D], 2-58 (“It has been said 
that a musical work consists of rhythm, harmony and melody—and that the requisite 
creativity must inhere in one of these three.”) 
 109 Question 1 asked how similar the jurors thought the songs were on an 
ordinal scale from 1 to 5. See experiment questions, on file with  author. 
 110 Question 2 asked participants, on a scale of 1 to 5, how likely they thought 
it was that the songs were so similar that one song had been copied from another. See 
experiment questions, on file with author. 
 111 See experiment responses, on file with author. 
 112 “Beat” was a popular term used in responses, but it was not always clear 
whether respondents were referring to compositional elements or performance elements of 
the songs. For instance, one comment that was coded for “beat” was “The background music 
to the beat was very different for both songs, and was what was heard the most, so they 
didn’t sound so similar.” See experiment responses, on file with author. 
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below, with performance elements in dark gray and compositional 
elements in light gray: 
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Lay Listener Test to a case of musical copyright infringement. 
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Other aspects of the participants’ responses indicated 
that they did not feel comfortable performing the Lay Listener 
Test. Many participants noted that they were unfamiliar with 
the genre of music being played. A few mock jurors went so far 
as to suggest that their lack of familiarity made it difficult to 
discern similarities or differences between the songs. One 
participant noted, “[It’s] hard to construct a survey about these 
music clips in my opinion. I feel like a guitar/drum combo 
would be more easily identifiable in terms of similarity 
perhaps?”113 Another observed, “The music was alright, but 
made it hard to tell what genres because the songs didn’t sound 
popular.”114 Many participants complained about the tone quality. 
One griped, “The electronic versions of the music made it more 
difficult for me to judge.”115 Another stated, “The ‘instruments’ 
sounded computerized and there was no definition to them.”116 
One participant declined to answer the questions about 
similarity, simply opining, “Not the type of music I prefer.”117 

Mock jurors seemed unsure of how to judge the songs 
that lacked lyrics upon which they could focus: “It was very 
interesting on how taking out the lyrics and just listening to 
the instrumentation can almost sound similar.”118 One 
participant observed, “I thought it was interesting only 
instrumental music was used. Similar music with different 
words would make them seem less similar.”119 Another noted, “I 
think they sounded similar to me because they were both pretty 
boring without lyrics.”120 One juror seemed to go so far as to 
invent possible lyrics to the songs: “Some of the words from the 
songs came to mind and they were the same for both.”121 One self-
identified musician commented, “If there had been lyrics to these 
songs, I think listeners would have memorized the melody faster 
and more easily recognized that it had been copied.”122 

                                                           
 113 See experiment results on file with author. 
 114 Id. Interestingly, perhaps because the sound clips were prepared using 
electronic simulations of instruments such as the flute, cello, etc., many mock jurors 
incorrectly identified the genre of the music clips as “classical.” The genres used in the 
first pair were R&B and calypso. For the second pair, the songs were performed in 
contemporary and jazz big band performance genres. 
 115 Id. 
 116 Id. 
 117 Id. 
 118 Id. 
 119 Id. 
 120 Id. 
 121 Id. 
 122 Id. This suggests a possible limitation to this experiment. Most popular 
music includes lyrics; the experiment’s sound clips did not. 
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Many participants seemed interested not in particular 
performance elements, but instead focused on the context in 
which the music was played or how it made them feel: “The 
1st . . . songs for both pairs were upbeat and something I would 
listen to put me in a good mood. The second songs of both pairs 
were songs I’d listen to in order to relax or unwind to.”123 
Another participant expressed the same general sentiments 
more colorfully: “I noticed how in the 1st song pairing[,] [S]ong 
1 made me want to dance, drink pineapple juice, and eat fish 
while [S]ong 2 made me want to hit myself in the head to make 
the music stop. I enjoyed taking note of the different ways the 
songs made me feel.”124 

There seemed to be some indication that, when 
confronted with the challenging task of explaining why they 
found the songs similar or dissimilar, mock jurors focused on 
the one thing that they could readily perceive—their 
instinctual feeling about similarity. One commented, “I thought 
it flowed nicely, quick and easy. It was somewhat difficult to write 
down in words why I thought pieces were similar. I just felt that 
that they were.”125 Another wrote, “I noticed that the songs were 
different but I didn’t like them so it was difficult to distinguish 
them.”126 One juror went so far as to say, “I think as far as music 
goes, if it has a different feel to it, it is a different song.”127 

The mock jurors’ sentiments reveal that what may make 
music “pleasing to the ear[ ] ”128 of laypeople are facets of a musical 
recording copyright and not characteristics of a musical 
composition copyright.129 The former, for example, protects a song’s 
                                                           
 123 Id. 
 124 Id. 
 125 Id. 
 126 Id. 
 127 See experiment responses, on file with author. 
 128 Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946). 
 129 See, e.g., Gaste v. Kaiserman, 863 F.2d 1061, 1068-69 (2d Cir. 1988) (“[W]e 
are mindful of the limited number of notes and chords available to composers and the 
resulting fact that common themes frequently reappear in various compositions, 
especially in popular music. Thus, striking similarity between pieces of popular music 
must extend beyond themes that could have been derived from a common source or 
themes that are so trite as to be likely to reappear in many compositions.” (citation 
omitted)); see also Pyatt v. Raymond, No. 10-CV-8764, 2011 U.S. Dist. LEXIS 55754, at 
*19 (S.D.N.Y. May 19, 2011) (“While both songs (like millions of others) share the 
theme of relationships between men and women, this theme is an idea that is not 
copyrightable. ‘Only the actual expression of those ideas might be protected, and here 
there is no overlap in the expression of the ideas embodied in the two songs.’” 
(quoting Currin v. Arista Records, Inc., 724 F. Supp. 2d 286, 293 (D. Conn. 2010))); 
Pendleton v. Acuff-Rose Publ’ns, Inc., 605 F. Supp. 477, 481-82 (M.D. Tenn. 1984) 
(comparing the lyrics to the two songs and noting that “[t]he existence of similarities 
limited to the general idea or theme will not, as a matter of law, support a claim for 
copyright infringement.”). 
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tempo, genre/style, and instrumentation. The latter, alternatively, 
protects the song’s melody, harmony, and rhythms. The mock 
jurors’ apparent disinterest in the actual composition elements of a 
song strongly suggests that laypeople do not constitute the 
intended audience of a musical composition copyright. 

B. Musicians Perform Better on the Lay Listener Test 

A follow-up experiment compared the results of the Lay 
Listener Test when performed by laypeople130 and music majors 
in their second or fourth semester of traditional music theory 
core classes. These classes include music theory, dictation (ear 
training), sight-singing, and keyboard harmony.131 Each group 
in this experiment heard two pairs of songs. The songs in each 
pair had identical compositions but the songs were performed 
differently. For example, Song 1 was performed as a ballad and 
Song 2, its pair, was performed in a calypso style.132 The 
participants were then asked to rate the similarity of the two 
songs on an ordinal scale (“1 = Not at all similar,” to “5 = Very 
similar”). The participants were instructed to compare 
similarities in melody, harmony, and rhythm and to disregard 
any similarities in instrumentation, tempo/speed, style, genre, or 
key signature.133 The participants received the following 
definitions: “For purposes of this examination, a song consists of 
melody, harmony, and rhythm. Melody is defined as a single line 

                                                           
 130 The 108 laypeople used in this exercise consisted of students from the 
author’s civil procedure classes. Although some of these students are musically trained, 
some randomly selected jurors would also be musically trained in approximately the 
same proportions, thus their description as “laypeople” rather than “non-musicians.” 
 131 The 33 to 36 musically inclined participants came from a music theory 
class and a sight singing class. The 138 to 140 laypeople came from civil procedure 
classes and a copyright class. 
 132 The songs were identical except for their tempo, instrumentation, key, and 
genre/style. Recordings of each song pair were generated specifically for the purposes of 
this research by the musical composition software Sibelius. The sound clips were 
created to be doctrinally identical; that is, each version of a song had the exact same 
melody, rhythm, and harmony. Sound clips can be found at http://www.jlundlaw.com/p/
music-copyright-project.html. 
 133 Specifically, the prompt instructed: “Please circle the number that best 
expresses how similar you feel the two pieces are to one another, taking into 
consideration only melody, harmony, and rhythm. Do not consider any performance 
similarities such as instrumentation, tempo/speed, style, genre, or key signature. (1= 
Not at all similar to 5= Very similar).” 
  Participants were also asked to assess the likelihood that parts of the 
songs were copied, and whether any perceived similarity was so great that parts of one 
song must have been copied from the other. This was also done with a second set of 
songs. The first two questions (similarity and likelihood of copying) were assessed on a 
scale from 1 to 5, with 5 being the correct response. The third question was a yes/no 
question and coded as 1=yes and 0=no. 
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of notes heard in succession as a coherent unit. Harmony is the 
sound created by multiple pitches playing together. Rhythm is the 
ordering of music through time.” Because the song clips were 
designed to have identical melody, harmony, and rhythm, the 
correct response to the similarity analysis was “5.” This same 
test with same instructions was given to the laypeople group. 

As expected, the mean response for musicians was much 
closer to “5” than that of the laypeople:134 

 

 
 
Musicians performed significantly better than laypeople 

in properly assessing the similarity of the song pairs on an 
ordinal scale.135 The musicians’ answers to open-ended 
questions136 indicated that they knew exactly what was going 
on, perhaps even better than their selections on the ordinal 
scale suggested.137 One musician observed, “The melody was 

                                                           
 134 Although the range for the ordinal scale was 1 to 5, this chart and the subsequent 
chart are set at a baseline of 3 to more clearly depict differences among participants. 
 135 A difference in means test was run between musicians and laypeople, 
setting statistical significance at the 0.1% level (p < 0.001) for all questions in both sets 
of songs. Musicians were much more likely than laypeople to identify the level of 
similarity between the songs and the likelihood that parts of one song could have been 
copied. They were also more confident in stating that parts of one song must have been 
copied from the other. 
 136 The question asked, “What about the songs led you to conclude they were 
or were not similar to each other?” 
 137 There seemed to be some confusion about what types of rhythm should be 
considered as part of similarity comparison. Some of the musicians (particularly the 
more educated musicians in their fourth semester music of music theory classes) noted 
that there were different rhythms in the harmony or different drumbeats that, 
although arguably appropriate for the genres, actually made the “rhythm” different 
from song to song. 
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exact, harmony was the same. The only difference was the 
rhythm, style and genre. It’s more likely that #3 is just an up-
tempo arrangement of #4 (or #4 is a ballad arrangement of 
#3).”138 As was observed in the prior experiment, the responses 
of laypersons from this experiment were not nearly as accurate. 
Laypeople often relied on irrelevant performance aspects of the 
songs to distinguish them. As one layperson noted, “The two 
songs made me feel happy, but different ranges of happy. The 
first song was more of a calm happy and the second one had 
more of an energy and bubbly happy.”139 

Overall, the data suggests that musicians can 
understand and experience both the musical composition and 
musical performance of a song in a way that laypeople cannot. 

A second part of the experiment examined whether 
laypeople performed better in the Lay Listener Test after a 
brief ear-training exercise. A group of 32 laypeople conducted a 
similarity analysis without training and then, one month later, 
performed the same analysis after receiving some training.140 The 
training consisted of approximately 10 minutes of ear-training 
exercises, which focused on the compositional similarities and 
performance differences of “cover” versions of popular songs.141 
The ear training did not help: 

 

 

                                                           
 138 See experiment responses, on file with author.  
 139 See experiment responses, on file with author. 
 140 Laypeople were collected from the author’s copyright class. The first part of 
the exercise was given in the first week of the semester and the second part of the 
exercise (post-ear training) was given one month later. 
 141 The ear training focused on listening to cover songs to determine 
differences and similarities between the different performances of the songs. 
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As the chart reflects, the group’s performance slipped 

with Songs 1 and 2 and improved slightly for Songs 3 and 4 
after the ear training. Neither change in performance, 
however, is statistically significant.142 In other words, there was 
no meaningful improvement from the brief ear training. 
Interestingly, many individuals felt that they had performed 
better when in fact their performance remained unchanged or 
actually declined. For instance, one participant observed more 
distinctions during the second round of the experiment; 
distinctions that did not exist: “After hearing them again, the 
variances in melodic lines, rhythm, and harmonies have become a 
little more distinguishable.”143 

A similar experiment was run with two classes of music-
appreciation students to see if one semester of musical training 
would help laypeople listen to music in the same way that 
musicians do.144 The hypothesis was that even a semester of 
music training would not be enough to hone their ears and that 
musical performance training is a specialized expertise that 
takes years to master. Although the results were statistically 
inconclusive because the sample size was too small, the results 
were consistent with the hypothesis that a semester of musical 
training is insufficient. The students participated in an 
exercise that compared two pairs of identical compositions at 
the beginning and end of the semester, yet they failed to 
demonstrate any meaningful improvement. Although they 
performed slightly better on the first pair of songs, the group of 
music-appreciation students performed slightly worse on the 
second pair of songs.145 

 

                                                           
 142 Thirty-two subjects from a copyright class participated in a study involving 
an ear-training exercise. The students answered the same questions described above 
before and after the exercise. A paired t-test was run to compare the means of thirty-
two subjects’ responses before and after the ear training. In some cases, participants 
were better able to answer the questions correctly after the ear-training exercise. With 
one exception, statistical significance was not found among any of the differences in 
means. After engaging in the ear training, participants were more able to respond that 
parts of Song 3 or Song 4 must have been copied from each other with a confidence of 95% 
(p < 0.05). The ear-training exercise had little effect on subjects’ ability to identify the 
similarity and likelihood of copying between songs, and the practical significance of using a 
one-time, short ear-training exercise to improve subjects’ performance was negligible. 
 143 See experiment responses, on file with author. 
 144 The control group for this experiment comprised musically-untrained civil 
procedure students that participated in the exercise at the beginning and end of a semester. 
 145 See experiment response, on file with author. 
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Even after a semester of basic music training, the 

music-appreciation students did not perform as well as actual 
musicians.  

 

 
 
These results suggest that trained musicians interact 

with a musical composition in a unique way, one that even a 
semester of musical training cannot instill in laypeople. The 
Lay Listener Test is meant to capture the reactions of the 
intended audience. If the audience for musical compositions is 
trained musicians, lay jurors are a poor substitute. It appears 
that neither brief nor sustained (but still cursory) musical 
training helps the layperson to approximate the way musicians 
experience music. 
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The Lay Listener Test is broken. Lay jurors are equally 
likely to find infringement when different compositions are 
performed similarly as they are to find infringement when 
identical compositions are performed differently. This is a 
problem because the Lay Listener Test defines the scope of a 
copyright by determining what types of copying are 
impermissible. Copying becomes impermissible when the 
defendant has taken what is “pleasing to the ears of lay listeners, 
who comprise the audience for whom such popular music is 
composed.”146 In the case of musical compositions, that audience is 
musicians. The experimental evidence suggests that musicians 
distinguish songs based on melody, harmony, and lyrics, and 
laypeople distinguish a song based on the feeling it evokes. 
Consequently, the Lay Listener Test will yield inaccurate 
results—both false positives and false negatives—when 
administered to lay listeners without a musical background. 

III. STATISTICAL SAMPLING OF THE INTENDED AUDIENCE 

The Lay Listener Test was meant to capture the effect 
of a work on its intended audience. For musical compositions, 
the intended audience is musical performers. Because the 
audience for musical compositions is musical performers, and 
not the general public, the appropriate jury to apply the Lay 
Listener Test and resolve a case of alleged infringement of a 
musical composition copyright would consist entirely of fluent 
musicians. As this is rarely feasible, other means of capturing the 
effect of the work on musicians could include the admission at 
trial of expert testimony or survey evidence that demonstrates 
how musical performers might perceive the music differently from 
the typical lay music listener. 

A. Courts Accept Evidence from the Intended Audience 

In copyright infringement cases where the target 
audience possesses specialized expertise, the Sixth Circuit has 
adopted a rule that allows a jury to consider evidence of 
substantial similarity from the specialist’s perspective.147 In 
Kohus v. Mariol, the infringing work at issue was a “drawing[ ]  

                                                           
 146 Arnstein v. Porter, 154 F.2d 464, 468-69, 473 (2d Cir. 1946). 
 147 Kohus v. Mariol, 328 F.3d 848, 857 (6th Cir. 2003). The Sixth Circuit made 
clear that “departure from the lay characterization is warranted only where the 
intended audience possesses ‘specialized expertise.’” Id. at 857 (quoting Dawson v. 
Hinshaw, 905 F.2d 731, 737 (4th Cir. 1990)). 
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of a latch that [locked] the upper rails” of a playhouse.148 The 
court ruled that in cases for copyright infringement in which 
“the audience for the work possesses specialized expertise that is 
relevant to the purchasing decision and lacking in the lay 
observer, the trier of fact should make the substantial similarity 
determination from the perspective of the intended audience.”149 
The court suggested that expert testimony “will likely be 
required” to educate the jury about “those elements for which the 
specialist will look,”150 including “standard industry practices for 
constructing latches, or safety standards established by 
organizations like the American Society for Testing Materials 
and the Juvenile Products Manufacturer’s Association.”151 

In Whelan Associates v. Jaslow Dental Laboratory, the 
Third Circuit ruled that the “ordinary observer” test for 
substantial similarity was insufficient for a complex computer 
program.152 There, the defendant, Jaslow, hired Strohl Co. to 
develop a computer program called “Dentalab” to enhance the 
efficiency of its dental prosthetic business.153 Whelan, then an 
employee of Strohl, wrote the program, but she eventually left 
Strohl to start her own business.154 Strohl and Jaslow assigned 
their respective interests in “Dentalab” to Whelan.155 Later that 
year, Jaslow began working on his own version of the program, 
“Dentcom.”156 Jaslow marketed his product as “a new version of 
the Dentalab computer system.”157 Whelan sued for copyright 
infringement. The Third Circuit did not use the typical Lay 
Observer Test to determine substantial similarity. Instead, it 
adopted a “single substantial similarity inquiry in which both 
lay and expert testimony would be admissible.”158 The court 
reasoned that the general public is unfamiliar with this type of 
computer program and that the judgment for such a complex 
case should be decided by a trier of fact who is familiar with 
the type of technology at issue.159 

                                                           
 148 Id. at 851. 
 149 Id. at 857. 
 150 Id. (citing Dawson v. Hinshaw, 905 F.2d 731, 736 (4th Cir. 1990)). 
 151 Id. at 856. 
 152 Whelan Assocs. v. Jaslow Dental Lab., 797 F.2d 1222, 1233 (3d Cir. 1986). 
 153 Id. at 1225-27. 
 154 Id. at 1226. 
 155 Id. 
 156 Id. 
 157 Id. at 1227. 
 158 Id. at 1233. 
 159 Id. 
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Likewise, in Computer Associates v. Altai,160 another 
case of alleged copyright infringement of a computer program, 
the Second Circuit held that the trier of fact need not be 
limited by its own lay perspective.161 “[W]e leave it to the 
discretion of the district court to decide to what extent, if any, 
expert opinion, regarding the highly technical nature of 
computer programs, is warranted in a given case.”162 

Both computer code and musical compositions are in 
some way “blueprints” for future expression. Neither a 
computer code nor a musical composition is immediately 
accessible or marketed to the layperson. This similarity would 
suggest that the layperson is not the intended audience for a 
computer program or a musical composition. The best way to 
determine the value of computer code and musical compositions, 
then, would be to ask the programmers and musicians directly. 

Perhaps the broadest statement advocating for a focus 
on the intended audience came from the Fourth Circuit in 
Lyons Partnership v. Morris Costumes.163 The court held that 
the substantial similarity analysis should focus on the 
reactions of the intended audience because one of the core 
purposes of copyright law is to “protect the creators’ economic 
market . . . .”164 Lyons dealt with the copyright to the popular 
children’s television character Barney.165 Morris Costumes 
produced a costume of a similar-looking purple dinosaur named 
“Duffy the Dragon.”166 Adults began renting, buying, and using 
the costume at children events.167 Lyons, as owner of the Barney 
copyright, sued for copyright infringement.168 

The district court held that the Duffy costume did not 
infringe Lyons’s copyright because it was not intrinsically 
similar to the Barney character. In reaching this conclusion, 
the court viewed the question of substantial similarity from the 
“perspective of the average adult renter or purchaser of these 
costumes.”169 Lyons appealed, arguing that the district court 
misapplied the legal standard for copyright infringement. The 

                                                           
 160 Computer Assocs. Int’l, v. Altai, Inc., 982 F.2d 693 (2d Cir. 1992). 
 161 Id. at 713. 
 162 Id. at 713. 
 163 Lyons P’ship L.P. v. Morris Costumes, Inc., 243 F.3d 789, 789 (4th Cir. 2001). 
 164 Id. at 802. 
 165 Lyons did not license the rights to Barney because of its “inability to police” 
those rights and because of the risk that individuals might use the images in a “decidedly 
un-Barney-like manner and tarnish . . . his wholesome reputation.” Id. at 795. 
 166 Id. 
 167 Id. 
 168 Id. 
 169 Id. at 801 (quotation marks omitted). 
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Court of Appeals for the Fourth Circuit agreed, finding that the 
standard applied by the district court was too narrow because it 
prevented the district court from hearing evidence concerning 
confusion among children.170 

Although adults were making the actual purchases, the 
intended audience of Duffy’s costume also included children.171 
The Fourth Circuit asserted that the relevant issue in 
determining substantial similarity is “whether the works are so 
similar that the introduction of the alleged copy into the market 
will have an adverse effect on the demand for the protected 
work.”172 Because children accepted the Barney knock-offs as 
Barney, the court held that “[e]ven if adults can easily 
distinguish between Barney and Duffy, a child’s belief that they 
are one and the same could deprive Barney’s owners of profits in 
a manner that the Copyright Act deems impermissible.”173 
Consequently, the Fourth Circuit ruled that the district court 
should have heard the “substantial evidence” of actual 
confusion among children,174 which included first-hand 
accounts from children along with “over 30 newspaper 
clippings from around the country” in which the Duffy costume 
was incorrectly referred to as “Barney.”175 

Other courts have placed a similar focus on the effect an 
alleged infringing work has on the market for a plaintiff’s 
goods.176 Many of these cases rely on Judge Learned Hand’s 
classic statement that the finding of substantial similarity is 
based on whether “the ordinary observer, unless he set out to 
detect the disparities, would be disposed to overlook them and 
regard their aesthetic appeal as the same.”177 At least one 
commentator has suggested that the test as laid out in Arnstein 
v. Porter focuses on whether the defendant’s work acts as a 
market substitute for the plaintiff’s: 

[B]y assuming the level of dissection in which a lay listener 
engages . . . the trier of fact supposedly gains an impression as to 
whether the defendant has materially and substantially copied the 
plaintiff ’s work so that the plaintiff ’s audience would buy the 

                                                           
 170 Id. 
 171 Id. 
 172 Id. at 802. 
 173 Id. at 803. 
 174 Id. 
 175 Id. at 802. 
 176 See, e.g., Mulberry Thai Silks v. K & K Neckwear, 897 F. Supp. 789, 791 
(S.D.N.Y. 1995). 
 177 Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960). 
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defendant’s work over that of the plaintiff ’s. If this has occurred, the 
defendant has improperly appropriated the plaintiff ’s work.178 

Similarly, in Mulberry Thai Silks v. K & K Neckwear,179 
a court in the Southern District of New York found 
infringement because the average purchaser of ties could have 
easily confused the defendant’s necktie with the plaintiff’s.180 
The defendant, K&K, a competitor of Mulberry Thai Silks, sought 
to create a product as similar as possible to Mulberry’s “without 
crossing over into the realm of illegal copying.”181 Mulberry sued 
for copyright infringement. The court found that the ties were 
substantially similar, noting that 

[a] tie buyer who had seen one of Mulberry’s Ziggurat collection ties 
and wished subsequently to buy the same tie would be likely, upon 
seeing K & K’s copy, to buy it in the mistaken belief that the buyer 
was purchasing the same tie that the buyer had seen previously—
and vice versa.182 

This case shows that in order to “protect the creators’ 
economic market,” which is a primary purpose of copyright law, 
the trier of fact needs to represent the market for which the 
copyrighted work is intended. In the Mulberry case, the market 
to be protected was tie purchasers. For musical compositions, 
the market to be protected is the sale and licensing of musical 
compositions to musical performers. 

B. Statistical Sampling is the Best Evidence of Intended 
Audience 

Although expert testimony may be the most common 
solution when the intended audience of a copyrighted work has 
specialized expertise, statistically reliable consumer surveys 
that target the intended audience may offer litigants and 
courts a stronger evidential source to assess substantial 
similarity. In the context of musical compositions, such a 
survey would ask fluent musicians whether two musical 
compositions are substantially similar to each other. 

                                                           
 178 Michelle V. Francis, Comment, Musical Copyright Infringement: The 
Replacement of Arnstein v. Porter—A More Comprehensive Use of Expert Testimony 
and the Implementation of an “Actual Audience” Test, 17 PEPP. L. REV. 493, 508 (1990). 
 179 897 F. Supp. at 791. 
 180 Id. 
 181 Id. 
 182 Id. 
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Courts are already accustomed to dealing with survey 
evidence in trademark disputes.183 Statistical surveys are the 
primary evidentiary method to prove trademark 
infringement.184 Trademark infringement requires a likelihood 
of consumer confusion.185 Trademark litigants routinely submit 
the results of professionally designed consumer surveys 
targeted at the relevant market as evidence of consumer 
confusion.186 One court noted the requirements of proper 
surveys as follows: 

The proponent of a consumer survey has the burden of establishing 
that it was conducted in accordance with accepted principles of 
survey research, i.e., that (1) a proper universe was examined; (2) as 
representative sample was drawn from that universe; (3) the mode of 
questioning the interviewees was correct; (4) the persons conducting 
the survey were recognized experts; (5) the data gathered was 
accurately reported; and (6) the sample design, the questionnaire 
and the interviewing were in accordance with generally accepted 
standards of procedure and statistics in the field of such surveys.187 

The use of survey evidence is also appropriate to resolve 
cases of alleged infringement of design patents. Infringement of 
a design patent is found “if, in the eye of an ordinary observer, 
giving such attention as a purchaser usually gives, two designs 
are substantially the same, if the resemblance is such as to 
deceive such an observer, inducing him to purchase one 
supposing it to be the other . . . .”188 At least one commentator 
has opined that the “‘ordinary observer’ test” as applied in 
music copyright infringement cases is “capable of submission to 
a group of survey interviewees.”189 

The concept of using survey evidence for the purpose of 
proving substantial similarity in copyright litigation is not 
new.190 But “[w]hile there is no per se rule barring survey 

                                                           
 183 Upadhye, supra note 23, at 555-56. (“[S]trong consumer survey results can 
counter a defendant’s argument that the plaintiff failed to prove actual confusion.”). 
 184 Id. at 551 (“Because the crux of any trademark infringement case is the 
infringing mark’s effect on the typical consumer, a survey is normally required to 
measure that effect.”). 
 185 Tyco Indus., Inc. v. Lego Sys., Inc., No. 84-CV-3201 (GEB), 1987 WL 44363, 
at *27 (D.N.J. Aug. 26, 1987), aff ’d, 853 F.2d 921 (3d Cir. 1988). 
 186 Larry C. Jones, Developing and Using Survey Evidence in Trademark 
Litigation, 19 MEM. ST. U. L. REV. 471, 473 (1989) (“When likelihood of confusion is at 
issue, as it usually is in trademark litigation, evidence of actual confusion may not be 
sufficient to carry the burden of proof in the absence of a survey.”). 
 187 Tyco, 1987 WL 44363, at *9. 
 188 Gorham Co. v. White, 81 U.S. (14 Wall.) 511, 528 (1871). 
 189 Jones, supra note 186, at 476. 
 190 At least one student note has advocated for its use. See Sitzer, supra note 
106, at 423 (“Marketing research, which attempts to measure the market’s reactions to 
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evidence in copyright infringement actions, their admissibility 
has been rejected.”191 Courts typically reject the admission of 
survey evidence because of perceived flaws in the surveys.192 
Two courts, further, have questioned in dicta whether the 
substantial similarity analysis is too nuanced a legal standard 
to be successfully surveyed.193 This belief, however, overlooks 
that the Lay Listener Test is itself a mini survey; although one 
that comes without the usual guarantees of statistical 
reliability that an actual survey would have. 

Perhaps the most significant judicial opinion to express 
a disinclination to use consumer surveys to prove substantial 
similarity came from the Second Circuit in Warner Brothers v. 
ABC.194 In that case, Warner Brothers, the owners of DC 
Comics, claimed that an ABC television show, The Greatest 
American Hero, infringed upon DC Comic’s trademarks and 
copyrights relating to its Superman property.195 The television 
show had adopted many of the quintessential features of 
Superman, such as tearing away a button-down shirt to reveal an 
emblem-bearing costume.196 Warner Brothers stated “that of the 
45% of those interviewed who said Hinkley [ABC’s protagonist] 
reminded them of some other character, 74% (33% of the entire 
sample) said they were reminded of Superman.”197 The district 
court ruled that the survey was inadmissible based on various 
defects and it granted summary judgment in favor of ABC.198 

Judge Newman, writing for the majority, agreed that 
the survey responses were “too general” to be probative.199 The 
court went on to express its doubts that survey evidence could 
ever be appropriate in a copyright infringement case because 
“substantial similarity” is not easily understood by the general 
populace200 and that judges are best suited to strike the 

                                                                                                                                  
various products and marketing schemes, could be especially useful in predicting and 
interpreting audience reactions in copyright infringement actions.”). 
 191 3 WILLIAM F. PATRY, PATRY ON COPYRIGHT § 9:83 (2013). 
 192 Id. 
 193 See id. 
 194 720 F.2d 231, 245 (2d Cir. 1983). 
 195 Danny Spiegel, Greatest American Hero Worship on July 4th, 
TVGUIDE.COM (July 2, 2010, 7:00 AM), http://www.tvguide.com/News/Greatest-
American-Hero-1020127.aspx. 
 196 See Warner Bros., Inc. v. Am. Broad. Cos., Inc., 530 F. Supp. 1187, 1189 
(S.D.N.Y. 1982), aff ’d, 720 F.2d 231 (2d Cir. 1983). 
 197 Warner Bros., 720 F.2d 231 at 244. 
 198 Id. at 232. 
 199 Id. at 244. 
 200 Id. at 245 (“The ‘substantial similarity’ that supports an inference of 
copying sufficient to establish infringement of a copyright is not a concept familiar to 
the public at large.”). 
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“delicate balance between the protection to which authors are 
entitled under an act of Congress and the freedom that exists 
for all others to create their works outside the area protected 
against infringement.”201 Judge Newman did not elaborate. For 
example, the Second Circuit did not discuss whether it believed 
juries would be better (or more careful) at determining 
substantial similarity than survey participants, whether judges 
would design less prejudicial questions to ask the jury than 
survey professionals, or whether judges were particularly well-
suited for giving instructions and ensuring that participants 
complied with those instructions. Despite expressing doubts 
regarding the admissibility of survey evidence to prove 
substantial similarity, the court admitted that it “need not” 
decide this issue definitively.202 

Interestingly, Judge Newman argued in favor of survey 
evidence in a copyright case four years later. In Carol Barnhart 
Inc. v. Economy Cover Corporation, the Second Circuit resolved 
a copyright dispute concerning whether mannequin torsos are 
suitable for copyright protection. In a dissenting opinion, Judge 
Newman argued that the difficult distinction of whether the 
object was a work of art or design should not be left to the 
arbitrary values or biases of courts or juries.203 Instead, Judge 
Newman stated, “[E]xpert opinion and survey evidence ought 
generally to be received.”204 It remains unclear, though, 
whether Judge Newman actually changed his mind about the 
use of survey evidence in copyright cases in the four years 
between writing the majority opinion in Warner Brothers and 
his dissent in Carol Barnhart.205 Judge Newman’s solution to 
handling the nuance of substantial similarity was to restrict it 
to a courtroom, while his remedy for making the subjective 
determination of whether a work is art or design was to enlist 
the help of experts and survey evidence.206 He neither explains 
nor notes his apparent inconsistency. 

Although no case concerning copyright infringement has 
definitively excluded survey evidence from ever being 

                                                           
 201 Id. 
 202 Id. (“We need not and do not decide whether survey evidence of the sort 
tendered in this case would be admissible to aid a jury in resolving a claim of 
substantial similarity that lies within the range of reasonable factual dispute.”). 
 203 Carol Barnhart Inc. v. Econ. Cover Corp., 773 F.2d 411, 423 (2d Cir. 1985). 
 204 Id. 
 205 The majority opinion criticized Judge Newman’s test as being “so ethereal 
as to amount to a ‘non-test’ that would be extremely difficult, if not impossible, to 
administer or apply.” Id. at 419 n.5. 
 206 Id. at 422-23. 
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submitted to assist in the jury’s finding of substantial similarity, 
courts frequently have excluded surveys for being insufficiently 
reliable or probative. Arguably, however, the rules for survey 
evidence in trademark infringement disputes could easily be 
adapted to assist an analysis of substantial similarity in copyright 
cases.207 Trademark surveys carefully target the relevant 
audience of potential consumers; responses are solicited only 
from those people whose opinions matter in the purchasing 
decisions of the trademarked works.208 Adhering to this 
principle would be especially important in the copyright 
infringement domain where, like with musical compositions, 
the intended audience has a specialized expertise. Furthermore, 
and perhaps most importantly, these survey standards would 
produce results that are more accurate and reliable than the 
impressions of individual judges or lay juries. 

To illustrate the representative inaccuracy among a 
jury, imagine a case involving the alleged infringement of 
Britney Spears’s song, “ . . . Baby One More Time,” a 1999 hit 
that sold over 10 million records.209 Assuming that a group of 
10 million is the intended audience for the song,210 a survey 
seeking to capture the reactions of that population would 
require a sample size of 1,537 Britney Spears consumers.211 If 
the Lay Listener Test uses only a 12-person jury, the jury’s 
response will likely misrepresent the larger population.212 

                                                           
 207 See supra Part III.B; Keyes, supra note 24, at 442. 
 208 Jones, supra note 186, at 479. In addition to the trademark owner’s current 
and potential consumers, a survey’s “universe” will include “past purchasers, intended 
purchasers,” and persons in a position to “influence purchasing decisions.” Id. 
 209 Nielsen Announces Adele’s “21″ as Exceeding 10 Million in U.S. Sales, 
SCOOP MARKETING (Nov. 30, 2012), http://www.scoopmarketing.com/2012/11/nielsen-
announces-adeles-21-as-exceeding-10-million-in-u-s-sales/. 
 210 Although the number of Britney Spears consumers is likely to be higher 
than 10 million, the appropriate sample size for a population greater than 10 million 
does not change significantly. Margaret H. Smith, A Sample/Population Size Activity: 
Is it the Sample Size of the Sample as a Fraction of the Population that Matters?, 12 J. 
STAT. EDUC. 2 (2004), available at http://www.amstat.org/publications/jse/v12n2/
smith.html (“it is the absolute size of the sample, not the size of the sample relative to 
the population, that matters for our confidence in an estimate”). 
 211 Results obtained assuming a 95% confidence level and a confidence 
interval of .025 using the National Statistics Service’s online sample size calculator, 
available at http://www.nss.gov.au/nss/home.nsf/pages/Sample+size+calculator. 
 212 The higher the percentage of margin of error, the lower the confidence that 
the results of the sample’s poll will yield true population values. According the law or 
large numbers, the probability of accurately measuring population values is unlikely, 
and the level of precision is lost, in small sample sizes. See ROBERT S. LOCKHART, 
INTRODUCTION TO STATISTICS AND DATA ANALYSIS FOR THE BEHAVIORAL SCIENCES 164 
(1998). The law of large numbers states that “as the sample size increases, differences 
between the observed proportion and the theoretical probability tend to become smaller 
and smaller.” Id. at 165. 
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To illustrate what this means, there may be significant 
variability213 among the population of 10 million fans that 
purchased the song. Spears’s audience, for example, might 
include middle age bankers who like the song because it has a 
good beat for their gym playlists, teenage girls who want to 
emulate Spears’s defiant style, feminists who (perhaps 
ironically) find the lyrics to be empowering, and many more 
types of listeners. Each of these audience members will 
experience Spears’s music differently, and it is not clear that 
any one of them will adequately represent the typical listener 
of the song. If we randomly select only 12 people from Spears’s 
audience of millions, we may happen to select mostly bankers and 
no teenage girls, or mostly feminists and no bankers. Such a 
skewed sample would yield an inaccurate picture of the listening 
experiences of the population. Worse yet, attorneys during voir 
dire could attempt to intentionally skew the composition of the 
jury in a way that would grossly misrepresent the audience of 
the disputed work. If the jury misrepresents the audience for 
the song, it likely would bias the results of the Lay Listener 
Test. 

Even if all 12 jurors were part of the audience for the 
work, the sample size is still too small to make accurate 
projections about what the typical audience member values. If 
jurors voted yes for substantial similarity, we could not be 
confident that the larger population would agree. Further, it is 
likely that we would not get a comparable result if we 
assembled another jury of 12 and asked them the same 
question. Indeed, there would be a margin of error of 28% 
among a 12-person jury purporting to represent a population of 
10 million people, in this case10 million Britney Spears fans.214 
                                                           
 213 Variability among the target population, and therefore the sample, affects 
the statistical measurement of the outcomes of interest. Variability describes the 
amount of homogeneity or heterogeneity of the population and how much a sample may 
deviate from the average results of the general population. Id. at 130-33, 136-37. 
 214 This figure is calculated at the standard 95% confidence level, a random 
sample of 12 jurors, assuming a 50% chance of answering either yes or no to the 
questions for maximum variability (see below), for a population of 10,000,000. A 
confidence interval calculator can be found at http://www.surveysystem.com/
sscalc.htm. 
  The sample size is calculated using the equation below and is taken from 
WILLIAM G. COCHRAN, SAMPLING TECHNIQUES 75 (2d ed. 1963). ݊ = 	ܼଶ݁ݍଶ  

Where n0 is the sample size, Z is the value of the area found under the normal curve 
(e.g., 1.96 for 95% confidence level), p is the estimated variability in the proportion of 
an attribute found in the population (if variability is unknown, assume p = .5 for 
maximum variability see below), q is 1-p, and e is the confidence interval expressed as 
a decimal (margin of error; e.g., .03 = ±3). 
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Compare this incredible margin of error with a typical Gallup 
poll, where the margin of error typically ranges between two or 
three percent.215 In other words, if 50% of a jury of 12 voted for 
substantial similarity, the true population response in favor of 
substantial similarity could be as low as 22% and as high as 
78%.216 In other words, our sample tells us little about the true 
opinions of the population. To put the margin of error in terms 
of its impact upon a jury’s determination, if the test was 
repeated with another jury, as few as three jurors (6 – 
(12*0.28)) or as many as nine (6 + (12*0.28)) might find 
substantial similarity between the two works.217 Whether your 
client wins or loses would be based in part on how many 
outliers you draw from your jury pool. 

Obviously, the problem of misrepresentation increases 
considerably with a decrease in sample size. Imagine a sample 
size of three. How easy would it be to have a jury of three 
bankers, or three teenage girls, or three feminists? The 
inclusion of a single banker on this three-person jury might 
significantly misrepresent the target population if, for instance, 
the target population from which jurors are drawn includes 
only a handful of bankers. 

Now imagine a sample size of one. How likely is it that a 
single person could properly represent the opinions of a larger 
population? Imagine further that the single person has chosen 
to ignore findings of the larger population, and instead decides 
to rely on his or her own listening of the song. How accurate 
will the finding be then? 

These numbers were not chosen randomly. They 
correspond with the sample size engaged in the Lay Listener 
Test on a motion for summary judgment (a single judge), or on 

                                                                                                                                  
The equation for estimating confidence intervals solves for e. ݁ = ඨܼଶ݊ݍ  

When variability is unknown, the maximum probability must be assumed, although 
practically speaking the variability would depend on the two songs at issue. With the 
unrepresentative sample of the jury and the use of dichotomous yes/no responses for 
juror determinations (giving a 50-50 probability the juror will respond either yes or no), 
the variability would need to be estimated at maximum, and worst, value of 50% for 
most cases of similar description to the Britney Spears example. As stated in the 
sample size equation, the maximum variability is 50% or p = .5. 
 215 See, e.g., Election 2012 Registered Voters Trial Heat: Obama vs. Romney, 
GALLUP POLITICS, http://www.gallup.com/poll/150743/obama-romney.aspx (last visited 
Sept. 30, 2013). 
 216 See supra note 214. The standard of error was calculated using a standard 
95% confidence level. 
 217 See supra note 214. 
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appeal from a motion for summary judgment (a panel of three 
appellate judges). Although judges who reject consumer 
surveys in the Lay Observer Test have doubted whether a jury 
should be replaced by a “public opinion poll,”218 they frequently 
rely on their own private assessments of the works in question 
to decide on summary judgment whether two works are 
substantially similar. 

The advantage of deploying well-constructed surveys is 
clear. Surveys properly define and target the relevant 
“universe” or audience of the work. These surveys can adhere 
to rigid methodological standards, standards that bolster the 
argument in favor of admitting such evidence at trial. These 
standards include: clear precise, and non-leading questions 
posed to participants; expert, impartial administration; 
accurate reporting; sound analysis done in accordance with 
settled statistical principles; and ubiquitous objectivity in all 
facets of the survey’s production.219 To establish that these 
standards were met, the survey’s proponent typically proffers 
to the court a comprehensive statement of objectives, the raw 
data collected from the survey presented in a manner that 
represents the entirety of the results, and a thorough 
explanation of how the proponent used its methods to reach its 
conclusions.220 Furthermore, the experts attaching their name 
to any survey would be subject to cross-examination on any of 
these points.221 

The primary difficulty in constructing a consumer 
survey to show copyright infringement is that there is no clear 
understanding of what constitutes substantial similarity. 
Issues include: (1) what question(s) should be asked by the 
survey, and (2) how would a survey’s results sufficiently 
demonstrate whether there is substantial similarity? 

Case law does not provide much clarity on what would 
be the most relevant questions to ask copyright consumers, 
fluent musicians.222 One option would be to give consumers a 
brief jury instruction about substantial similarity and see what 
percentage of the consumers find in favor of substantial 
similarity.223 Another possibility includes asking survey 
                                                           
 218 Ideal Toy Corp. v. Kenner Prods. Div. of Gen. Mills Fun Group, Inc., 443 F. 
Supp. 291, 304 (S.D.N.Y. 1977) (noting the “dangerous precedent of allowing trial by 
the court to be replaced by trial by public opinion poll”). 
 219 Upadhye, supra note 23, at 559. 
 220 Jones, supra note 186, at 490. 
 221 See id. at 489. 
 222 See supra Part I.B. 
 223 Id. 
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participants questions aimed at market substitution. For 
example, one question might be whether the juror would 
consider purchasing the defendant’s work instead of the 
plaintiff ’s.224 A third possibility (consistent with the Feist 
interpretation of copyright infringement analysis) would be to 
ask participants if they see any copyrightable expression from 
the plaintiff’s work in the defendant’s work.225 All three of 
these types of questions have the potential to be leading (or 
even misleading). The consumer-survey approach mirrors the 
Lay Listener Test (making it perhaps more palatable to courts) 
and, so long as the population of survey respondents is large 
enough, would produce a statistically accurate depiction of the 
intended audience. 

The second major difficultly is determining how many 
survey results in favor of substantial similarity are needed for 
a court or jury to find that a work has been infringed. In 
trademark law, the parties use consumer surveys to show the 
likelihood of consumer confusion. Although the exact number is 
debated, it has been suggested that a surveyed rate of consumer 
confusion exceeding ten percent is sufficient to show a 
likelihood of consumer confusion and that a trademark may 
have been infringed.226 

Unfortunately, in copyright, there is no established 
quantitative threshold to constitute a finding of substantial 
similarity. Jeanne Fromer and Mark Lemley address the 
problem in their recent article: 

Defining the consumer as the audience requires us to make 
judgments about how many consumers must agree on something, 
and how we are to account for the views of the remainder. A 
plausible measure is whether a majority of the defined audience 
would find infringement. The majority requirement aligns with the 
“preponderance of the evidence” standard plaintiffs must meet on 
the issue of infringement. If the audience is a hypothetical consumer, 
the alignment is perfect: the plaintiff must show that it is more 
likely than not that this hypothetical consumer would believe the 
defendant infringed. But even if the consumer invoked as 
infringement audience is a real one, a reasonable translation of the 
preponderance of the evidence standard might be that more people 
in the audience would find infringement than would not.227 

                                                           
 224 Id. 
 225 Id. 
 226 6 J. THOMAS MCCARTHY, TRADEMARKS AND UNFAIR COMPETITION § 32:189 
(4th ed. 2007). 
 227 Fromer & Lemley, supra note 67. 
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Under their proposal, a survey would tend to show 
substantial similarity if its results demonstrated that more 
than 50% of participants found substantial similarity between 
the litigated works. Although the application of a 50% 
threshold would have the benefit of clarity as applied to a 
copyright consumer survey, the threshold is unlikely to 
quantitatively mirror the actual standard of substantial 
similarity currently employed by courts. Abandoning the current 
standard for determining substantial similarity as espoused by 
decades of case law has the potential of enlarging or reducing 
the scope of billions of current copyrights. If the Lay Listener 
Test were abandoned in musical composition infringement cases 
in favor of using survey evidence of the intended audience at 
trial, a definitive threshold for substantial similarity must first 
be established. In other words, we must first quantify the 
current standard of substantial similarity. 

One possible solution would be to recreate the 
substantial similarity analysis for the last 10 years of copyright 
cases in which substantial similarity was actually litigated and 
decided. For each case, a statistically significant sample of 
randomly selected mock jurors would be asked to compare the 
plaintiff’s and defendant’s works and determine substantial 
similarity based on a standard jury instruction. The sample 
would be randomly selected as opposed to targeted (i.e. 
laypeople v. musicians) to recreate past results, which were 
reached entirely by randomly selected juries. For some cases 
the sample might reach a different conclusion than the actual 
jury, however as long as a sufficient number of cases are 
recreated, generals patterns should emerge. Once a baseline 
level for substantial similarity level of past cases is established, 
courts and litigants should be able to recreate a comparable 
analysis in all future copyright infringement cases. In other 
words, once the results of the mock jurors provide a similarity 
threshold, courts and juries would have a benchmark against 
which to compare the similarity results produced by well-
constructed surveys. Such a system would have several 
advantages over the current system. First, the comparison of 
survey results to past cases is clear and easy to apply. Second, the 
reliance on statistical and scientific methods promotes greater 
certainty and predictability. Armed with such tools, parties 
would be able to assess the merits of a case before initiating 
costly litigation. Judges, too, will gain a more reliable standard 
to apply when considering a copyright case on a motion for 
summary judgment. 
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Although the use of consumer survey evidence to show 
substantial similarity in a copyright infringement case is not 
without problems, a well-constructed sampling of the intended 
audience would be far superior to the existing alternatives. 
When deciding whether to admit survey evidence, courts should 
consider the questionable accuracy of the alternative—reliance 
upon an insufficient sample size of jurors or, in the case of 
summary judgment, reliance upon the opinion of a single judge. 
As Judge Newman of the Second Circuit has noted: 

Courts have an important responsibility in copyright cases to 
monitor the outer limits within which juries may determine 
reasonably disputed issues of fact. If a case lies beyond those limits, 
the contrary view . . . of a particular jury cannot be permitted to 
enlarge . . . the scope of statutory protection enjoyed by a copyright 
proprietor.228 

The results of the experiments conducted for this 
article, however, suggest that Judge Newman’s concern has 
manifested itself under the current application of the Lay 
Listener Test. Between the option of consumer surveys and 
relying upon a jury that does not represent the intended 
audience for a work, well-designed surveys are the better option. 

As in the trademark context, juries using survey 
evidence in a copyright infringement case would still be 
responsible for making the ultimate determination of 
substantial similarity. Rather than serve as a stand-in for the 
intended audience and pass judgment, a jury would instead 
weigh the credibility of the evidence of substantial similarity as 
provided by the actual intended audience of the work. This 
shift from playing armchair statistician to assessing the 
credibility of evidence helps realign the jury’s function to tasks 
that it is particularly well suited to undertake.229 

CONCLUSION 

Musical performers are the correct audience for the Lay 
Listener Test when musical compositions are under review. 
The easiest way to assess the opinions of fluent musicians 
would be via a properly constructed survey. Such a survey 

                                                           
 228 Warner Bros., Inc. v. Am. Broad. Co., 720 F.2d 231, 245 (2d Cir. 1983). 
 229 See, e.g., Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000) 
(“Credibility determinations, the weighing of the evidence, and the drawing of legitimate 
inferences from the facts are jury functions, not those of a judge.” (quoting Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 255 (1986))(internal quotation marks omitted)). 
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would be more statistically sound than administering the Lay 
Listener Test to a jury or panel of judges. 

Musical compositions require specialized knowledge to 
understand. Some courts have allowed expert testimony for the 
substantial similarity determination when the works in 
question require the jury to understand idiosyncratic concepts 
or to have the perception skills of a specialized audience. 
Though it seems counter to common sense, experimental 
evidence suggests that laypeople may not be able to hear music 
the way that fluent musicians do, even after receiving ear 
training. Furthermore, even when administered by a jury 
comprising members of the work’s intended audience, the Lay 
Listener Test relies on too small a sample size to properly 
embody the sentiments of the intended audience. To counter 
these problems, a statistically significant sample of intended 
audience members should evaluate the similarity of two works. 
It is common practice among trademark law to employ as 
evidence consumer surveys produced by the intended audience. 
Jurors would retain the ultimate responsibility for making a 
determination of substantial similarity, but they would be 
aided by much more accurate evidence than their own hunches 
and intuitions. 
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Mis-Concepcion 

WHY COGNITIVE SCIENCE PROVES THE 
EMPERORS HAVE NO ROBES 

John Campbell† 

Every judge comes to the bench with personal experiences. If you 
assume that your personal experiences define the outcome, you’re going 
to be a very poor judge, because you’re not going to convince anybody of 
your views . . . . We have to know those moments when our personal 
bias is seeping in to our decision-making. If we’re not, then we’re not 
being very good judges. We’re not being fair and impartial.1 

Justice Sonia Sotomayor 

[P]eople make choices for reasons unknown to them and they make 
up reasonable-sounding justifications for their choices, all the while 
remaining unaware of their actual motives and subsequent 
rationalizations.2 

Joshua D. Greene 

INTRODUCTION 

In a blunt article appearing in The New Republic, Judge 
Posner criticized Justice Scalia asserting that he is not really a 
textual originalist at all, and that instead, he relies on 
whatever canon of construction will allow him to support his 
conservative views on abortion, states’ rights, guns, and other 
issues.3 Indirectly, Judge Posner suggested that Scalia is either 
unwilling or incapable of engaging in the personal reflection 
 

 † Lawyering Process Professor – University of Denver Sturm College of Law. 
Thanks to Justice Posner for the inspiration that led to this piece—both for his article 
and for his comments to me and other attorneys years ago regarding arbitration. 
Thanks to Alicia Campbell and Erich Vieth.  
 1 Interview by Gwen Ifill with Sonia Sotomayor, Supreme Court Justice, on 
PBS NEWSHOUR (Feb. 20, 2013), transcript available at http://www.pbs.org/newshour/
bb/law/jan-june13/justice_02-20.html. 
 2 Joshua D. Greene, The Secret Joke of Kant’s Soul, in 3 MORAL 
PSYCHOLOGY: THE NEUROSCIENCE OF MORALITY: EMOTION, DISEASE, AND 
DEVELOPMENT 35, 36 (Walter Sinnott-Armstrong ed., 2007). 
 3 Richard A. Posner, The Incoherence of Antonin Scalia, NEW REPUBLIC 
(Aug. 24, 2012), http://www.newrepublic.com/article/magazine/books-and-arts/106441/
scalia-garner-reading-the-law-textual-originalism#. 
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that Justice Sotomayor suggests is essential to decision making.4 
The title of Judge Posner’s article alone would be enough to raise 
eyebrows; Posner titled his work: The Incoherence of Antonin 
Scalia.5 For many who have wrestled with some of Scalia’s 
decisions—both those he wrote and those in which he joined the 
majority—Posner’s words echoed their own criticisms that Scalia 
is prone to inaccuracy in his recitation of case law, that his 
commitment to textual originalism is questionable, and that in 
all, Scalia seems to use his “interpretative principles” to reach 
results that fit more with his political and social views than 
they do with the law he claims he relies upon.6 These same 
assertions are often made more broadly about the conservative 
majority of the United States Supreme Court (Justices Scalia, 
Thomas, Roberts, Alito, and Kennedy).7 

This article asks two questions that grow out of this 
discussion. First, is there any evidence that the conservative 
majority is actually bending the law to the majority’s common 
business-friendly beliefs? And second, if Judge Posner is right, and 
it applies to more than Scalia, why and how is this happening? To 
get at these questions, this article examines two split decisions in 
which the conservative majority won the day: Stolt-Nielsen S.A. v. 
AnimalFeeds International Corp.,8 and AT&T Mobility LLC v. 
Concepcion.9 The first opinion was written by Justice Alito10 and 
the second by Justice Scalia.11 An analysis of these cases leads to 
one conclusion: these opinions are fundamentally, legally unsound. 

But this article offers more than a mere conclusion that 
the “emperors have no robes.” As the title suggests, the article 
employs cognitive science to attempt to explain why the 
conservative majority got it so wrong, and, maybe more 
importantly, why the conservative majority did not seem to 
notice. It addresses how the opinions can cite precedent 
extensively if it is indeed true that they are inconsistent with it. 
The somewhat surprising conclusion, at least to those who would 
 
 4 Id. 
 5 Id. 
 6 Id. 
 7 See, e.g., Connor D. Deverell, Note, Defining a Corporation’s “Principal 
Place of Business”: The United States Supreme Court Decision in Hertz Corp. v. Friend, 
56 LOY. L. REV. 733, 755 (2010); David L. Franklin, What Kind of Business Friendly 
Court? Explaining the Chamber of Commerce’s Success at the Roberts Court, 49 SANTA 
CLARA L. REV. 1019, 1056 (2009); A.E. Dick Howard, Out of Infancy: The Roberts Court 
at Seven, 98 VA. L. REV. IN BRIEF 76, 80-82 (2012). 
 8 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1763 (2010). 
 9 AT&T Mobility LLC. v. Concepcion, 131 S. Ct. 1740, 1743 (2011). 
 10 See Stolt-Nielsen, 130 S. Ct. at 1763. 
 11 See Concepcion, 131 S. Ct. at 1743. 
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simply bash the majority, is that it is entirely possible that those 
in the majority believe they are being rational, considering both 
sides of the argument, and following precedent when in reality 
they are being driven by intuition and emotion.12 This is true 
because many cognitive errors, some of which are discussed 
below, are invisible to those who fall prey to them. 

Analyzing the Court’s opinions from a legal standpoint 
is doable, but scrutinizing them as to why the majority missed 
the mark is more difficult. A powerful tool for rooting this out 
lies in cognitive science. It is useful because it provides (1) an 
explanation for how beliefs could drive rationalizations,13 and 
(2) some hints on how to identify when this is happening. 

A growing body of literature regarding decision making 
concludes that intuition drives reason. In fact, the emotive 
process, which is wrapped up with intuition, often drives our 
fundamental beliefs, but because we live in a social world and 
because we must defend our beliefs, we construct rationales for 
them.14 The result is that humans are prone to provide reasons 
for beliefs in a manner that suggests the reasons caused the 
beliefs, even though, in truth, the beliefs caused the reasons.15 
This article coins a phrase for this phenomenon, calling it 
“intuition rationalization” or “IR.” 

Cognitive science goes beyond identifying the 
phenomenon. It also suggests that highly intelligent people are 
especially adept at constructing post hoc justifications for these 
intuitive beliefs, making it more likely that others with the same 
underlying beliefs can latch onto the purported “justifications.”16 
This is a possible explanation for why the majority’s opinions 
are at least facially rational and why they can garner 
majorities. Finally, cognitive science teaches that when people 
engage in intuition rationalization, they genuinely believe that 
they are working through the problem; it is not a ruse or a lie, 
it is a form of self-talk that leads to self-delusion.17 

But, if it is true that IR can and does occur everywhere, 
including legal opinions, and if it is equally true that, at least 
on its face, it looks like rationality, how can it be identified? 
Relying on cognitive science, this article identifies a checklist for 

 
 12 JONATHAN HAIDT, THE RIGHTEOUS MIND: WHY GOOD PEOPLE ARE DIVIDED 
BY POLITICS AND RELIGION 41-47 (2012). 
 13 Id. at 38. 
 14 Id. at 39. 
 15 See id. at 46. 
 16 See id. 
 17 See generally id. at 39. 
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some of the most common traits of IR. This list is the first of its 
kind to be applied to legal reasoning. These markers prove 
useful for testing Posner’s hypothesis that Justice Scalia’s 
reasoning is really a malleable act of intuition rationalization,18 
and for testing the broader hypothesis that the conservative 
majority is engaging in post hoc reasoning to justify opinions 
that align with their fundamental goals and beliefs. The 
telltale signs of IR include: 

• Strained reasoning – because post hoc reasoning is a 
justification, not a driving force for the actual belief, the 
justifications offered for the belief are often logically 
flawed or inconsistent. This is especially true when the 
belief is driven by a response to taboo or deeply held, 
but never examined, beliefs;19 

• Confirmation bias – a tendency to cherry-pick facts that 
support an already-formed belief;20 

• Substitution – substituting an easy question that can be 
answered for more complex, difficult questions;21 

• Creation of “my-side” arguments – the creation of 
supporting arguments without a parallel effort or ability 
to consider “other-side” arguments.22 Interestingly, the 
ability to create longer and longer “my-side” lists 
correlates positively with intelligence, but intelligence 
does not produce longer “other-side” lists;23 

• Persistence (or stubbornness) – a belief that persists in 
the face of counterarguments that should be 
persuasive;24 and 

• Overconfidence – often displayed by unnecessarily 
strong wording, a failure to identify weaknesses, or a 
willingness to disregard other opinions or ideas out-of-
hand.25  

 
 18 See Posner, supra note 3. 
 19 See HAIDT, supra note 12 at 39. 
 20 DANIEL KAHNEMAN, THINKING, FAST AND SLOW 81 (2011). 
 21 See id. at 97-98. 
 22 HAIDT, supra note 12 at 80-81. 
 23 See id. at 94. 
 24 See id. at 69. 
 25 KAHNEMAN, supra note 20 at 87. 
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If the opinions written by Justices Alito and Scalia are a 
product of IR, that is, if they are intuition dressed as cold 
rationality, then a close examination of the opinions should 
reveal some or all of the indicia described above. To this end, 
Stolt-Nielsen and Concepcion, both handed down within the 
last two years, provide ideal specimens for dissection. 

These opinions are particularly well-suited for analysis 
for several reasons. First, they both produced business-friendly 
results, which some allege is a fundamental belief of the 
conservative majority.26 Second, the opinions are suitable because 
they, at least on their face, announce no fundamental alteration 
to existing precedent.27 Instead, they are written as if they are the 
inevitable result of the application of immutable principles. 
Third, some scholars have already suggested that they are 
fundamentally inconsistent with existing law.28 Fourth, the 
opinions each include a vigorous dissent. These dissents serve 
as both a means for considering how the majority dealt with 
potential counter-arguments, and as a check on whether it 
omitted information that would have called the conclusions 
into question.29 Finally, the opinions fit nicely in my knowledge 
base and skill set.30 I briefed, and in some cases argued, 
appellate cases dealing with both opinions at a variety of 
appellate courts, including the United States Supreme Court. 
As a result, I am intimately aware of the precedential value 
ascribed to the two selected decisions by those who seek to use 
them to insulate businesses from class actions, and I am aware 
of the real world results the opinions have produced. 

Before going further, I offer a few concessions. First, I 
readily concede that IR is not limited to conservative jurists. 

 
 26 See Mark Koba, Chamber of Commerce Keeps Scoring With High Court, 
CNBC (June 28, 2013, 6:00 AM), http://www.cnbc.com/id/100846493. 
 27 See, e.g., AT&T Mobility LLC. v. Concepcion, 131 S. Ct. 1740 (2011); Stolt-
Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758 (2010). 
 28 See, e.g., William W. Park, The Politics of Class Action Arbitration: 
Jurisdictional Legitimacy and Vindication of Contract Rights, 27 AM. U. INT’L L. REV. 837 
(2012); Jonathon L. Serafini, Note, The Deception of Concepcion: Saving Unconscionability 
after AT&T Mobility LLC v. Concepcion, 48 GONZ. L. REV. 187 (2012–2013). 
 29 See Concepcion, 131 S. Ct. at 1756; Stolt-Nielsen, 130 S. Ct. at 1777. 
 30 The most obvious example of my involvement in cases that turn on 
questions of arbitrability is Brewer v. Missouri Title Loans, 364 S.W.3d 486 (Mo.) cert. 
denied, 133 S. Ct. 191, reh’g denied, 1333 S. Ct. 684 (2012). In that case, I served as 
lead counsel representing a putative class of borrowers who received high interest title 
loans. The case ultimately led me to argue before the Missouri Court of Appeals once 
and the Missouri Supreme Court twice. It also required two separate sets of filing and 
review by the United States Supreme Court. The case involved arbitration and 
presented the tension between Missouri’s dislike for some class action waivers in 
arbitration clauses and the Court’s approval of arbitration. 
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Anyone can certainly find intuition dressed as reason in liberal 
opinions, and if one digs hard enough, they may find indicia of 
IR in this article. The point is not to condemn IR; it is part of 
human cognition. Rather, the purpose is to identify IR and to 
begin to address its existence. I focus on the conservative 
majority because its members purport to engage in pure 
reasoning based on where the appropriate legal precedent, 
statutory language, and Constitutional provisions lead. I feel 
comfortable suggesting that Justice Scalia would adamantly 
dispute that he engages in cognitive shortcuts, is driven by his 
beliefs rather than by textual analysis, or that his interpretative 
principles are really more like loose guidelines. But, as I prove in 
this article, IR is deeply embedded in at least the two 
conservative majority’s opinions examined in this article. I 
contend that identifying this truth is useful for examining 
errant decisions and understanding how those decisions went 
off the rails. I also contend that until judges recognize that 
they, like everyone else, could be subject to IR, they will remain 
blind to it. This leads to overconfidence in decisions as 
impersonal acts of cold reason, which, as demonstrated in this 
article, can lead to fundamentally unsound decisions with 
dangerous real world impacts. I leave for others to discuss what 
the proper judicial interpretation methods should be; for now, I 
am content to assert only that it merits illumination if judges 
contend they employ pure reason, but in reality they do not. 

The remainder of the article unfolds by first considering 
Posner’s critiques, then putting them in the context of principles 
of cognitive science. Next, I apply legal analysis and cognitive 
science to evaluate the conservative majority opinions in Stolt-
Nielsen and Concepcion. I note that this treatment is relatively 
detailed. This proved necessary to do justice to the legal 
reasoning required to unravel the decisions and to reveal enough 
about the decisions to flesh out how IR was at play. Finally, I 
offer some takeaways from the analysis and offer some 
suggestions for training judges to better consider the role of IR 
in their thinking and decisions. 

Part I sets out in more detail some of Posner’s critiques. 
These are useful because they provide a thoughtful third-party 
take on the reasoning of Scalia, considered by many to be the 
ringleader of the conservative majority. Because Posner’s article 
describes a number of perceived fallacies in Scalia’s reasoning 
and then concludes that these are evidence that Scalia is 
bending reason to his will, Posner’s article serves as a starting 



2013] MIS-CONCEPCION  113 

point for observing in action some of the telltale logical fallacies 
that are the markers of IR. 

Part II provides an intellectual underpinning for 
Posner’s article by correlating the flaws Posner identified with 
cognitive science. The purpose is to familiarize the reader with 
common cognitive fallacies and to identify theories on how gut-
feelings and moral beliefs drive reasoning. To do this, I rely 
heavily on the work of Daniel Kahneman, the author of 
Thinking, Fast and Slow,31 and Jonathan Haidt, the author of 
The Righteous Mind: Why Good People Are Divided by Politics 
and Religion.32 These works are extraordinary because they are 
written in plain English for the non-cognitive science reader 
and they draw their conclusions from hundreds of other 
studies. As a result, by relying on these two texts, I was able to 
learn from the wisdom of dozens of other cognitive and 
behavioral scientists, while relying on Kahneman and Haidt to 
do the hard work of pulling the studies together. 

Part III examines the test cases, and then it identifies 
IR within those cases. First, I summarize the holdings of the 
two test cases, Stolt-Nielsen and Concepcion. Then I put on my 
lawyer hat in order to analyze a variety of holdings and sub-
holdings in the cases in light of the substantive law that should 
have been applied. I conduct my investigation by treating the 
decisions as if they were a law school exam answer. What was 
the applicable law? What did the majority say? Does this 
analysis hold water? I conclude that the majority often reached 
conclusions that were not supported by fact, applied the wrong 
law, applied the right law wrongly, or implicitly overruled past 
Supreme Court precedent without acknowledging that it did so. 
I also note that the decisions produce both illogical and 
inequitable results in the real world, adding support to the 
conclusion that they are products of IR. After each section in 
Part III, I correlate the legal analysis to my identified markers 
of IR. In doing so, I establish that the reasoning of the majority 
is rife with indicia of IR. The results are discussed, and then 
provided in a simple table for reference. 

Because I conclude that IR is at play, this suggests that 
emotion and intuition are driving the decisions. In Part IV I 
venture a suggestion as to what may be driving the conservative 
majority. Some basic data regarding how the cases have affected 

 
 31 See generally KAHNEMAN, supra note 20. 
 32 See generally HAIDT, supra note 12. 
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filing rates of class actions is considered as well as the views of 
some other scholars who have considered the opinions. 

Part V briefly discusses the implications of my findings, 
suggesting that since IR is at play in the conservative majority’s 
decisions, and since IR is a common human condition, it should 
be further studied. I pose a list of questions—a research agenda 
of sorts—for future authors (including me). I also suggest that 
identifying IR explicitly and incorporating cognitive science 
lessons into judicial training would be wise. 

I. POSNER’S CRITIQUE OF “THE INCOHERENT ANTONIN 
SCALIA” 

Posner’s article created a buzz in the legal community. 
It isn’t every day that an intellectual heavyweight like Posner, 
who is also considered a conservative jurist by many, takes a 
swing at a sitting Supreme Court Justice who happens to be 
undoubtedly conservative. For this article, Posner’s criticisms 
serve as a warm-up. Although he did not relate his conclusions 
to cognitive science, they match up nicely with many of the 
markers identified herein and help introduce the concepts. For 
example, Posner says that Scalia cherry-picks information, 
ignores counterarguments, displays internal inconsistencies, and 
writes opinions that are overconfident but under-supported.33 
Part II will show that these characteristics are predicted by 
cognitive science. 

Judge Posner’s article was written in response to a book 
written by Scalia and the well-known legal writing expert, 
Bryan Garner.34 In the book, titled Reading Law: The 
Interpretation of Legal Texts, Scalia and Garner claim to set out 
a defense for textual originalism.35 They describe originalists as 
those who “look for meaning in the governing text, ascribe to 
that text the meaning that it has borne from its inception, and 
reject judicial speculation about both the drafters’ extratextually 
derived purposes and the desirability of the fair reading’s 
anticipated consequences.”36 To this end, they applaud cases 
that apply literal meaning, and they somewhat idly speculate 
about how to interpret everyday language, such as a sign at the 
 
 33 Posner, supra note 3. 
 34 Id. 
 35 See generally ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 
INTERPRETATION OF LEGAL TEXTS (2012); see also Posner, supra note 3, ascribing the 
name “textual originalism” to Scalia and Garner’s work. 
 36 SCALIA & GARNER, supra note 35 at xxvii; see also Posner, supra note 3. 
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entrance to a butcher shop that reads “No dogs, cats, and other 
animals allowed.”37 Along the way, they also invoke the name of 
well-known Justices who they claim were also originalists, and in 
general, they decry the work of the “so-called consequentialis[t],” 
who they assert inappropriately engages in the practice of 
asking, “is this decision good for the little guy?”38 

The book might be considered a tour de force by 
conservatives but for the work of Judge Posner. Unfortunately 
for Scalia and Garner, Judge Posner chose to read the book as 
only he could. He apparently was not impressed. In his critique, 
he refutes most of the positions advanced in the book.39 

To begin, he points out that although professing to 
believe in originalism, Scalia and Garner set out no less than 57 
principles of interpretation.40 He documents that many of the 
judges who were alleged “originalists” actually relied on common 
sense, legislative history, and other resources that should be 
anathema to Scalia and Garner.41 And perhaps most interestingly, 
he carefully examines the wide range of cases set out by Scalia and 
Garner and determines that many of them simply do not say what 
Scalia and Garner say they do.42 

Posner recounts the moment when he decided to start 
putting the authors to their proof.43 He writes: 

Scalia and Garner ridicule a decision by the Supreme Court of Kansas 
(State ex rel. Miller v. Claiborne) that held that cockfighting did not 
violate the state’s law against cruelty to animals. They say that the 
court, in defiance of the dictionary, “perversely held that roosters are not 
‘animals.’” When I read this, I found it hard to believe that a court would 
hold that roosters are not animals, so I looked up the case. I discovered 
that the court had not held that roosters are not animals. It was then 
that I started reading the other cases cited by Scalia and Garner.44 

From this starting point, Posner reviewed several more 
cited cases and concluded they were inconsistent with how 
Scalia and Garner presented them.45 In some cases he notes 
that although Scalia and Garner criticize the decision, it could 
 
 37 Posner, supra note 3. A literal reading of this sign could prohibit humans 
from entering. 
 38 Id. 
 39 Posner, supra note 3. Garner wrote an eloquent comeback to Posner. Bryan 
A. Garner, Response to Richard A. Posner, LAW PROSE (Sept. 5, 2012), 
http://www.lawprose.org/blog/?p=570. The debate continues. 
 40 Posner, supra note 3. 
 41 See id. 
 42 See id. 
 43 Id. 
 44 Id. 
 45 Id. 
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be justified by textual originalism.46 In others, he points out 
that Scalia and Garner, to advance their assertions, ignore 
other rationales provided by courts.47 In all, Posner suggests, 
not too subtly, that Scalia and Garner have not faithfully read 
or recited the cases.48 

Perhaps emboldened, or annoyed, by this fact, Posner 
also turns to the authors’ treatment of other interpretive 
theories.49 He calls the authors’ characterization of these theories 
“disingenuous.”50 And finally, in a compelling set of paragraphs, 
Posner chronicles how Scalia and Garner, in only a few pages in 
their books, flip flop between embracing “dynamic” interpretation 
to repudiating it, to embracing it again.51 

All this leads Posner to a conclusion that reads more 
like a rather serious accusation. Posner writes: 

A problem that undermines their entire approach is the authors’ lack 
of a consistent commitment to textual originalism. They endorse 
fifty-seven “canons of construction,” or interpretive principles, and in 
their variety and frequent ambiguity these “canons” provide them with 
all the room needed to generate the outcome that favors Justice Scalia’s 
strongly felt views on such matters as abortion, homosexuality, illegal 
immigration, states’ rights, the death penalty, and guns.52 

Put plainly, Posner asserts that Scalia’s commitment to 
textual originalism is a sham, used to justify results that are in 
keeping with Scalia’s political and personal opinions. Posner 
concludes his article with a jab:  

Justice Scalia has called himself in print a “faint-hearted 
originalist.” It seems he means the adjective at least as sincerely as 
he means the noun.53 

Judge Posner’s article is a powerful critique, and it cries 
out for follow-up. But piling on is of no value. Instead, I see in 
Posner’s article the seeds of a larger understanding of how Scalia, 
the conservative majority, and many other judges can believe they 
are employing reason when in reality they are acting as slaves to 
their own deeply held beliefs. I use Posner as a jumping-off 
point for this work, in no small part because he points out 

 
 46 Id. 
 47 Id. 
 48 Id. 
 49 Id. 
 50 Id. 
 51 Id. 
 52 Id. 
 53 Id. 
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many of the same IR characteristics identified in the 
introduction and described in the following section.54 

II. DECISION MAKING 

Two of the most profound books on how we form beliefs 
and how we justify them were written in the last two years.55 
The first is titled Thinking, Fast and Slow, by Daniel 
Kahneman.56 The second, written by Jonathan Haidt, is titled 
The Righteous Mind: Why Good People Are Divided by Politics 
and Religion.57 Kahneman’s book focuses largely on decision 
making and the many mistakes humans make in forming their 
decisions.58 Haidt covers some of the same ground, but his 
orientation is different. He examines not only how people make 
decisions, but how this relates to reason and peoples’ ability, or 
inability, to relate to those who have differing views.59 In the 
following paragraphs, the literature of Haidt and Kahneman is 
examined. Along the journey, as we come across markers of IR, 
they are gathered and noted. 

Haidt advances the Social Intuitionist Model, in which 
intuitions come first and reasoning is usually produced after a 
judgment is made, in order to influence other people.60 He does 
not suggest that reason can never influence judgment or 
intuition, but he suggests it is rare.61 He proves this a number 
of ways, including by interviewing people and asking them 
about things they will almost certainly think are morally 
wrong, but that they cannot reasonably support.62 

I examine findings by authors below in order to identify 
IR markers used throughout the rest of this article. 

A. Strained Reasoning 

In an especially clever study, Haidt and his colleagues 
presented people with scenarios they knew are “disgusting” but in 
which it is hard to suggest, at least based on reason, that the 

 
 54 Id. 
 55 HAIDT, supra note 12; KAHNEMAN, supra note 20. 
 56 KAHNEMAN, supra note 20. 
 57 HAIDT, supra note 12. 
 58 See KAHNEMAN, supra note 20. 
 59 See HAIDT, supra note 12, at 221-22. 
 60 HAIDT, supra note 12, at 55. 
 61 Id. 
 62 Id. at 42-48. 
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people in the stories did something objectively wrong. For 
example, in one study, subjects were told a story about Jennifer.63 

Jennifer works in a hospital pathology lab. She’s a vegetarian for 
moral reasons—she thinks it is wrong to kill animals. But one night 
she has to incinerate a fresh human cadaver, and she thinks it’s a 
waste to throw away edible flesh. So she cuts off a piece of flesh and 
takes it home. Then she cooks it and eats it.64 

Only 13% of the people surveyed said that what 
Jennifer did was acceptable.65 

In another study, people were presented with a brother 
and sister pair traveling together in France.66 The two were alone 
in a cabin one night and decided to have sex.67 They told no one, 
they were safe, and they agreed to never do it again.68 

Only 20% of the survey participants deemed the behavior 
of the brother and the sister appropriate.69 But, Haidt reports that 
people struggled with providing reasons.70 When people did 
provide reasons, they were often strained.71 For instance, 
regarding the brother and sister, a study subject argued that 
children from incest were more likely to be deformed. When the 
experimenter pointed out that birth control and condoms were 
used, the subject strained to answer why incest was still 
wrong.72 The same subject wondered aloud if the brother or 
sister were too young (apparently considering statutory rape), 
then recognized they weren’t, and seemed disappointed.73 When 
pushed for another reason, the subject said, “I mean, there’s 
just no way I could change my mind but I just don’t know how 
to – how to show what I’m feeling, what I feel about it.”74 

Haidt illustrates the paradox of intuition driving 
reasoning by discussing the rider and the elephant.75 In this 
metaphor, the elephant is our intuition, and the rider is 
reason.76 Haidt points out that the elephant has been developed 

 
 63 Id. at 45. 
 64 Id. 
 65 Id. 
 66 Id. at 38. 
 67 Id. at 45. 
 68 Id. 
 69 Id. 
 70 Id. 
 71 Id. at 45-46. 
 72 Id. at 46. 
 73 Id. at 46-47. 
 74 Id. at 47 (emphasis added). 
 75 Id. at 53. 
 76 Id. 
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over hundreds of millions of years of evolution.77 It is very good 
at doing most things.78 However, it is not all that good at being 
steered by reason.79 Haidt suggests that although the rider can 
sometimes help the elephant anticipate problems or make 
decisions that are better in the long term, all too often, the 
rider is used to “fabricat[e] post hoc explanations for whatever 
the elephant . . . wants to do next.”80 

Haidt’s work draws from the findings of others to support 
his conclusion. For example, in The Secret Joke of Kant’s Soul, 
Joshua Greene of Princeton relies upon neuroscience to 
demonstrate that people make decisions through emotional 
processing, not careful reasoning.81 In his experiments, Greene 
presented people with the opportunity to prevent harm to a group 
of people by causing harm to another, single person.82 Many of his 
experiments were variations of the “trolley dilemma.” In the 
trolley dilemma, subjects are asked whether or not they would 
push one person off a bridge and onto a track in front of a 
trolley if it were the only way to stop the trolley from running 
off the track and killing five people.83 Testing this and other 
variations, Greene learned through MRIs that with few 
exceptions, the regions of the brain related to emotional 
processing showed greater activity, activating almost 
immediately.84 The author concluded that “across the various 
stories, the relative strength of these emotional reactions 
predicted the final moral judgment.”85 

Greene further established the role of emotional 
processing by altering the design so that the subject could, instead 
of shoving someone onto the tracks, simply flip a switch that 
would divert the trolley onto a safer track, but would eventually 
terminate at a spot where one person was on the track, thereby 
killing them.86 Greene found that people were more willing to 
flip the switch than they were to shove a person off a bridge.87 
This is presumably because flipping a switch triggered a far 
less intense initial, emotional response.88 This clarified that 
 
 77 Id. 
 78 Id. 
 79 Id. at 53-54. 
 80 Id. at 54. 
 81 Id. at 76-78. 
 82 Id. at 76. 
 83 Id. 
 84 Id. at 77-78. 
 85 Id. at 77. 
 86 Id. 
 87 Id. 
 88 Id. 
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emotion—such as an aversion to directly shoving another to her 
death—drove decision making. A purely rational mind would 
conclude that whether you shove a person onto the track or flip a 
switch, the result is the same.89 One life is lost in order to save 
five. But that is not what the study revealed, suggesting that 
emotion plays a powerful role in decision making.90 

Perhaps most interestingly, when Greene talked to the 
subjects, they did not relate their decisions to intuition or 
emotion.91 Instead, they sought to provide rational justifications 
for their decisions.92 Of course, these justifications were often 
strained, as they were not the real reason for the belief. Again, 
strained reasoning is one of the markers of IR. 

Greene summarized these studies: 

We have strong feelings that tell us in clear and certain terms that 
some things simply cannot be done and that other things simply 
must be done. But it’s not obvious how to make sense of these 
feelings, and so we . . . make up a rationally appealing story.93 

These findings paint a picture. Subjects react 
emotionally, especially to things they find taboo or disgusting. 
Then, they use reason to justify their initial response. The point 
is not that people could never think of a reason why eating 
human flesh or incest is wrong. As a lawyer, one may 
immediately think of laws against desecrating bodies, the tort of 
conversion, statutory rape, etc. The point is that the initial 
reaction as to whether what was done was wrong or right was 
not intellectual. It was intuition.94 Only after the belief was 
formed did the intellect kick in to justify the emotional 
response. Or as Haidt explains, “[t]he intuition launched the 
reasoning, but the intuition did not depend on the success or 
failure of the reasoning.”95 

B. Persistence 

Building on his conviction that decision making is 
rooted in emotive processing and intuition, Haidt turns again 
 
 89 Id. 
 90 Id. 
 91 Id. at 76-79. 
 92 Id. 
 93 Id. at 78. 
 94 I’m careful here to use “intuition” and not emotional. As Haidt later 
explains, “moral judgment is a cognitive process, as are all forms of judgment. The 
crucial distinction is really between two different kinds of cognition: intuition and 
reasoning.” Id. at 53. 
 95 Id. at 51. 
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to cognitive science to prove the next reasonable inference: if 
the mind is not driven by reason, then carefully articulated 
arguments probably will not change people’s minds.96 This 
provides us with another of the fundamental markers of intuition-
based decision making: persistence.97 A decision that is formed 
through IR is rarely altered through counterarguments.98 Even 
when study subjects were not to respond immediately, but were 
instead given two minutes to consider their decision and 
reasoning, most participants went with their original 
conclusion, and often had thought of stronger support 
arguments.99 

C. My-Side Arguments 

Haidt identifies yet another related marker. He 
recounts an experiment in which subjects were asked to think of 
a social issue, such as whether schools should receive more 
funding.100 The people were asked to write down their initial 
judgment and then to write down all the arguments for and 
against their position.101 These “my-side” and “other-side” 
arguments were then counted. Unsurprisingly, people came up 
with far more “my-side” arguments than “other-side” 
arguments.102 Perhaps even more importantly, the higher the IQ 
of the participant, the more “my-side” arguments they created.103 
Significantly, however, IQ did not improve one’s ability to think 
of “other-side” arguments.104 And here we find another marker 
of IR: creation of my-side arguments.105 The study suggests that 
intuition-based decision making might include a significant 
number of supporting arguments, but it will probably do a poor 
job of fairly considering “other-side” arguments and dealing 
with them.106 

Haidt is not alone in suggesting that most of our 
decision making is intuitive rather than calculative. In 
Thinking, Fast and Slow, Daniel Kahneman reaches similar 

 
 96 Id. at 69. 
 97 See generally id. 
 98 Id. at 58-59. 
 99 Id. 
 100 Id. at 94. 
 101 Id. 
 102 Id. 
 103 Id. at 94-95. 
 104 Id. 
 105 Id. 
 106 Id. at 94. 
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conclusions.107 Kahneman illustrates the separation in the mind 
between snap-judgments and reason by talking about System 1 
(intuition) and System 2 (complex reasoning).108 He provides 
examples of what each system does.109 System 1 work includes: 
detecting hostility in a voice, determining which object is closer, 
answering the question, “What is 2+2,” and driving a car on an 
empty road.110 “System 2 engages in things like searching the 
memory to identify a surprising sound, comparing two washing 
machines for overall value, or checking the validity of a complex 
logical argument.”111 Kahneman asserts, based on extensive 
research, that engaging System 2 requires serious work.112 In one 
simple example, Kahneman suggests an experiment anyone can 
try. He says that the next time you are walking with a friend, ask 
that friend to multiply 17 x 24 in her head.113 Your friend will 
almost certainly stop in her tracks.114 People do this because we 
struggle to use System 1 while engaging System 2.115 

But, why does it matter that System 2 requires work? It 
matters because Kahneman’s research and study suggests that 
we will not use System 2 any more than we have to because we 
prefer “cognitive ease.”116 We are perfectly content to rely on 
intuition (System 1) in many cases. He suggests a new term—the 
“law of least effort.”117 This “law” states that people typically take 
the path of least resistance in solving problems.118 He concludes 
that in order for us to manage the thousands of decisions that we 
face every day, we rely heavily on heuristics.119 Throughout the 
rest of his book, he proves that this “laziness” and reliance on our 
intuition, although effective in many ordinary situations, means 
that in other settings we make decisions in irrational ways that 
lead to irrational results.120 From Kahneman’s work, we are 
able to identify several more markers of IR. 

 
 107 KAHNEMAN, supra note 20, at 80-81. 
 108 Id. at 20-21. 
 109 Id. 
 110 Id. at 21. 
 111 Id. at 22. 
 112 Id. at 24. 
 113 Id. at 39. 
 114 Id. at 20, 39-40. 
 115 Id. at 39-40. 
 116 Id. at 25, 59. 
 117 Id. at 35. 
 118 Id. 
 119 Id. 
 120 Id. at 31, 49, 81. 
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D. Confirmation Bias 

Kahneman suggests that one of the most pervasive 
cognition errors is the “confirmation bias.”121 Kahneman 
explains that the confirmation bias is a “deliberate search for 
confirming evidence . . . .”122 He writes that “contrary to the 
rules of philosophers of science, who advise testing hypotheses 
by trying to refute them, people (and scientists, quite often) 
seek data that are likely to be compatible with the beliefs they 
currently hold.”123 

Kahneman also chronicles a phenomenon he calls, What 
You See Is All There Is, or WYSIATI.124 He describes this as the 
mind’s willingness, even preference, to focus on the information 
readily available without reference to what is missing.125 For 
example, the leader of a non-profit organization might search 
for an event planner in the hopes of putting on a lecture 
series.126 The planner’s references are good, and at the meeting 
with the planner, the planner is prepared and smart. The planner 
points out that her last three non-profit events have led to 
significant fundraising. Based on this information, the leader 
selects the event planner. But, think what the leader may not 
have considered. How does the event planner’s price compare to 
what other event planners charge? Are there other event planners 
with more experience? Were the past fundraisers that the event 
planner mentioned successful because of the event planner, or 
were the charities well-established with a plethora of wealthy 
donors? Considering what the event planner and event will cost, 
what else could the non-profit do to raise funds for the same or 
less money? These are all valid questions, but they were not in 
the field of mental vision of the leader. Instead, the non-profit 
leader made a decision that felt like it was fully informed, 
based only on what was seen.127 The non-profit leader, in 
selecting the event planner, engaged in WYSIATI.128 

Because WYSIATI is the other-side of the confirmation bias 
coin, in this article, I use the term confirmation bias to describe 
both. In other words, I treat the confirmation bias as both the 

 
 121 Id. at 81. 
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 125 Id. 
 126 See generally id. at 85-88. 
 127 Id. at 85-88. 
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desire to find confirming information and the willingness to ignore 
other information, or more importantly, gaps in information. 

E. Substitution 

Kahneman identifies another intriguing indicator of IR. 
He suggests that when System 1 is being relied upon instead of 
the careful thinking of System 2, individuals tend to engage in 
substitution.129 Specifically, when individuals are asked to answer 
difficult questions that would require lengthy deliberation, they 
often simply substitute a simpler question and answer it.130 
Kahneman suggests this substitution is invisible to the person 
who does it.131 

For example, Susan is asked if Candidate Davis would 
make a good president. This requires detailed analysis. To 
answer this question, Susan needs to know the detailed history 
of Candidate Davis, she needs to know and understand the 
problems facing the country, she needs to know Candidate 
Davis’s proposed solutions to those problems, and many other 
facts. Then she needs to consider all the information together. 
This could take months of thinking. What Susan might do 
instead is substitute the question. For example, she may ask, “Is 
Davis a Democrat?” If he is, and Susan is too, she may decide 
he’d make a good president. Or she might ask, “Is Davis a nice 
guy,” or as some studies suggest, “Is Davis good looking?” This 
substitution of one question for another is seamless, and it 
creates cognitive ease. As Kahneman explains, “the target 
question is the assessment you intend to produce. The heuristic 
question is the simpler question that you answer instead.”132 

Finally, although not a definitive marker of IR, 
Kahneman provides a predictor of when heuristics in general 
are especially likely to be deployed in place of System 2 
reasoning. He suggests that “[t]he dominance of conclusions over 
arguments is most pronounced where emotions are involved.”133 
Although this is not a marker in and of itself, it does suggest IR 
might be marked by an overall tone, or perhaps more subtle 
signs, of emotion. It also suggests that Posner might be right: if IR 
is most likely to arise in conjunction with emotion, topics like 
abortion, homosexuality, and gun control could certainly trigger it. 
 
 129 Id. at 97-99. 
 130 Id. 
 131 Id. at 99. 
 132 Id. at 97. 
 133 Id. at 103. 
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With these principles in mind and with our markers 
identified, Part III engages in a legally rigorous analysis of the 
conservative majority’s conclusions. 

III. ANALYZING THE CONSERVATIVE MAJORITY 

In this part I examine the conservative majority’s 
conclusions and reasoning in Stolt and Concepcion. First, I 
analyze the decisions from a legal perspective. Following the 
analysis, I note and discuss the markers of IR. The analysis 
begins with two substantive areas of law that play a significant 
role in the cases: the standard of review for arbitration decisions 
and preemption. These are particularly fruitful because they are 
fully developed and established bodies of law. For each, I discuss 
the applicable law, explain the majority’s opinion, and then 
scrutinize the majority’s decision under existing law. This 
discussion serves as a medium for identifying IR markers. I then 
turn to other aspects of the decisions. Specifically, the majority’s 
factual and legal assertions about class arbitration are 
considered. Relying on my own reasoning and drawing from the 
dissents’ arguments, I analyze the majority’s justification, again 
with an eye out for IR’s fingerprints. Finally, I examine the 
majority’s opinions to determine if they are consistent with 
past precedent.134 

A. Overview of Stolt-Nielsen and Concepcion 

This section provides a general summary of Stolt-
Nielsen and Concepcion. The summary is not meant to be 
comprehensive. Rather, more specific parts of the holdings are 
included as appropriate through the remaining analytical 
sections. The purpose of this section is only to familiarize the 
reader with the basic facts and holdings. 

1. Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp. 

Stolt-Nielsen was written by Justice Alito.135 It was a 5-3 
decision.136 Justice Ginsburg wrote a vigorous dissent that was 

 
 134 I considered organizing by case instead of by topic. However, because the 
cases relate to one another and have significant topical overlap, it was more efficient to 
organize in that way. 
 135 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1763 (2010). 
 136 Id. at 1763. 
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joined by Justices Breyer and Stevens.137 The essential facts 
and legal holdings follow. 

Stolt-Nielsen S.A. (Stolt) served much “of the world 
market for parcel tankers—seagoing vessels with 
compartments that are separately chartered to customers,” such 
as respondent (AnimalFeeds), who “wish[] to ship liquids in small 
quantities.”138 “AnimalFeeds ship[ped] its goods pursuant to a 
standard contract known in the maritime trade as a charter 
party.”139 The charter party that AnimalFeeds used contained an 
arbitration clause.140 AnimalFeeds brought a class action 
antitrust suit against Stolt for price fixing, and that suit was 
consolidated with similar suits brought by other charterers.141 
After a court ruling on arbitrability, the parties agreed that they 
“must arbitrate their antitrust dispute.”142 AnimalFeeds sought 
arbitration on behalf of a class of purchasers of parcel tanker 
transportation services.143 The parties agreed to submit the 
question whether their arbitration agreement allowed for class 
arbitration to a panel of arbitrators bound by class rules developed 
by the American Arbitration Association following Green Tree 
Financial Corp. v. Bazzle, 539 U.S. 444 (2003).144 

One of the Class Arbitration Rules at AAA required an 
arbitrator to determine whether the arbitration clause permitted 
class arbitration.145 The parties selected an arbitration panel, 
designated New York City as the arbitration site, and stipulated 
that their arbitration clause was “silent” on the class arbitration 
issue.146 The panel determined that the arbitration clause 
allowed for class arbitration.147 AnimalFeeds filed for the court 
to vacate the arbitrators’ award.148 

The district court vacated the award.149 It concluded 
that the arbitrators’ award was made in “manifest disregard” of 
the law, asserting that had the arbitrators conducted a choice-of-
law analysis, they would have applied the rule of federal 
maritime law requiring “contracts be interpreted in light of 
 
 137 Id. at 1777. 
 138 Id. at 1764. 
 139 Id. (footnote omitted). 
 140 Id. at 1764-65. 
 141 Id. at 1765. 
 142 Id. 
 143 Id. 
 144 Id. 
 145 Id. 
 146 Id. at 1765-66. 
 147 Id. 
 148 Id. 
 149 Id. 



2013] MIS-CONCEPCION  127 

custom and usage.”150 The Second Circuit reversed, holding that 
“because petitioners had cited no authority applying a federal 
maritime rule of custom and usage against class arbitration, the 
arbitrators’ decision was not in manifest disregard of federal 
maritime law”; and that the arbitrators had not “manifestly 
disregarded New York law,” which had no established rule 
against class arbitration.151 

The conservative majority held that imposing class 
arbitration on parties who have not explicitly agreed to 
authorize class arbitration is inconsistent with the Federal 
Arbitration Act.152 Justice Alito wrote that the arbitration panel 
“exceeded its powers” by imposing its own policy choice “instead 
of identifying and applying a rule of decision derived from the 
FAA or [from] maritime or New York law.”153 He asserted that 
the arbitration panel rested its decision on AnimalFeeds’s public 
policy argument for permitting class arbitration under the 
charter party’s arbitration clause instead of determining 
“whether the FAA, maritime, or New York law contain[ed] a 
‘default rule’ permitting an arbitration clause to allow class 
arbitration absent express consent.”154 

The majority acknowledged that under FAA § 10(b), it 
could direct a rehearing by the arbitrators on the issue, but it 
concluded that since there could be only one possible outcome 
based on the facts, there was no need to direct a rehearing by 
the arbitrators.155 

2. AT&T Mobility LLC v. Concepcion 

Here, the majority opinion was written by Justice 
Scalia.156 Justice Thomas wrote a concurrence and joined in the 
majority’s decision.157 Justice Breyer wrote the dissent.158 The 
decision was 5-4.159 

The cellular telephone contract between the Concepcions 
and AT&T “provided for arbitration of all disputes,” but did not 
permit classwide arbitration.160 After the Concepcions were 
 
 150 Id. 
 151 Id. at 1766-67. 
 152 Id. at 1775. 
 153 Id. at 1770. 
 154 Id. at 1768-69. 
 155 Id. at 1770. 
 156 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1743 (2011). 
 157 Id. at 1740. 
 158 Id. at 1756. 
 159 Id. 
 160 Id. at 1744. 
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charged sales tax on the retail value of phones provided free 
under their service contract, they sued AT&T in a California 
federal district court.161 Their suit was consolidated with a class 
action alleging that AT&T “engaged in false advertising and 
fraud by charging sales tax” on “free” phones.162 The district 
court denied AT&T’s motion to compel arbitration. “[R]elying 
on the California Supreme Court’s [Discover Bank] decision,”163 
it found the arbitration provision unconscionable because it 
disallowed classwide proceedings.164 The Ninth Circuit agreed 
that the provision was unconscionable under California law 
and held that the Federal Arbitration Act (FAA), which makes 
arbitration agreements “valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in equity for the 
revocation of any contract,” did not preempt its ruling.165 

Justice Scalia wrote the majority opinion, which reversed 
in full. The majority concluded that because the Discover Bank 
rule “stands as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress . . . [it] is pre-
empted by the FAA.”166 

B. Reviewing an Arbitrator’s Decision – Standard of Review 

In this section, the majority’s opinion in Stolt is 
analyzed with an eye toward the standard of review. In Stolt, the 
majority concluded that the arbitrators exceeded their authority 
in reaching their conclusion.167 The dissent criticized the majority 
for applying what the dissent characterized as a de novo review.168 
The dissent also pointed out that the Court reviewed the 
arbitrators’ decision despite the fact that it was not a final 
judgment.169 This section examines whether the majority 
deferred to the arbitrators as the law required, or if it instead 
sat as the arbitrator, engaging in the de novo review the 
dissent suggested.170 

 
 161 Id. 
 162 Id. 
 163 Discover Bank v. Superior Court, 113 P.3d 1100, 1108 (Cal. 2005), 
abrogated by AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, (2011). 
 164 Concepcion, 131 S. Ct. at 1745 (citing Discover Bank v. Superior Court, 113 
P.3d 1100 (Cal. 2005)). 
 165 Id. 
 166 Id. at 1753. 
 167 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1762 (2010). 
 168 Id. at 1777 (Ginsburg, J., dissenting). 
 169 Id. at 1778. 
 170 Id. at 1777. 
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1. The Law Relating to Review of an Arbitrator’s 
Decision 

The most detailed description of how courts typically 
reviewed the award of an arbitrator prior to Stolt is, ironically, 
found in the Second Circuit decision handed down in Stolt that 
was ultimately reversed. The Second Circuit details that at law 
there were two paths recognized to overturn an arbitrator’s 
decision.171 The first set of reasons to overturn an arbitrator’s 
decision was rooted in Section 10 of the FAA.172 That section 
provides: 

(a) In any of the following cases the United States court in and for 
the district wherein the award was made may make an order 
vacating the award upon the application of any party to the 
arbitration— 

(1) where the award was procured by corruption, fraud, or undue 
means; 

(2) where there was evident partiality or corruption in the 
arbitrators, or either of them; 

(3) where the arbitrators were guilty of misconduct in refusing to 
postpone the hearing, upon sufficient cause shown, or in refusing to 
hear evidence pertinent and material to the controversy; or of any 
other misbehavior by which the rights of any party have been 
prejudiced[.]173  

Courts have also recognized that an arbitrator’s award 
can be vacated if the arbitrator demonstrates a “manifest 
disregard for the law or exceeds his authority.”174 “Arbitrators 
exceed their powers when . . . they issue an award that is 
completely irrational.”175 Either way, both standards required 
extreme deference to the arbitrator. 

In fact, prior to the final decision in Stolt, the idea of 
overturning an arbitrator’s decision was somewhat novel. For 
example, the Second Circuit in Stolt summarized the law 
regarding the review of an arbitrator’s decision as follows: 

The party seeking to vacate an award on the basis of the arbitrator’s 
alleged “manifest disregard” of the law bears a heavy burden. Our 
review under the [judicially constructed] doctrine of manifest 

 
 171 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 548 F.3d 85, 90-91 (2d Cir. 
2008), rev’d and remanded, 559 U.S. 662, 130 S. Ct. 1758 (2010). 
 172 Id. at 90-91. 
 173 9 U.S.C. § 10 (a)(1-3) (2012). 
 174 See, e.g., GMS Group, LLC v. Benderson, 326 F.3d 75, 81 (2d Cir. 2003). 
 175 Bosack v. Soward, 586 F.3d 1096, 1104 (9th Cir. 2009). 
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disregard is severely limited. It is highly deferential to the arbitral 
award and obtaining judicial relief for arbitrators’ manifest 
disregard of the law is rare. The manifest disregard doctrine allows a 
reviewing court to vacate an arbitral award only in those exceedingly 
rare instances where some egregious impropriety on the part of the 
arbitrators is apparent.176 

The Second Circuit cited to other courts that suggested 
even more extreme deference to arbitrators. For example, the 
Seventh Circuit held: 

It is tempting to think that courts are engaged in judicial review of 
arbitration awards under the Federal Arbitration Act, but they are 
not. When parties agree to arbitrate their disputes they opt out of 
the court system, and when one of them challenges the resulting 
arbitration award he perforce does so not on the ground that the 
arbitrators made a mistake but that they violated the agreement to 
arbitrate, as by corruption, evident partiality, exceeding their 
powers, etc.—conduct to which the parties did not consent when they 
included an arbitration clause in their contract. That is why in the 
typical arbitration, . . . the issue for the court is not whether 
the contract interpretation is incorrect or even wacky but whether 
the arbitrators had failed to interpret the contract at all, for only 
then were they exceeding the authority granted to them by 
the contract’s arbitration clause.177 

After reviewing the law, the Second Circuit landed on a 
deferential standard, holding that there need only be “a barely 
colorable justification for the outcome reached.”178 

This standard was not new, and had previously proved 
to be an almost insurmountable hurdle for those who sought to 
overturn an arbitrator’s decision. For example, in a previous 
opinion, the Second Circuit stated that since 1960 it considered 
arbitral awards in 48 cases, and vacated all or part of the 
award in only four.179 

The extreme deference shown to arbitrators should be 
anything but surprising to those who practice in the field. It is 
widely acknowledged by those who handle arbitrations that if a 
client loses in arbitration, the case is all but over.180 Courts 
generally do not second-guess arbitrators even when the 

 
 176 Stolt-Nielsen, 548 F.3d at 91-92 (citations omitted) (internal quotation 
marks omitted). 
 177 Wise v. Wachovia Sec., LLC, 450 F.3d 265, 269 (7th Cir.) (citations 
omitted), cert. denied, 549 U.S. 1047 (2006). 
 178 Stolt-Nielsen, 548 F.3d at 92. 
 179 Duferco Int’l Steel Trading v. T. Klaveness Shipping A/S, 333 F.3d 383, 389 
(2d Cir. 2003). 
 180 9 U.S.C. § 10 (2012) details when arbitration can be overturned and it is 
typically only in cases of severe wrongdoing. 
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arbitrator’s decision is truly mindboggling. Instead, arbitration’s 
very efficiency has often been attributed to streamlined 
procedures and the fact that there is essentially no court 
review.181 Or as the Second Circuit articulated the rationale prior 
to Stolt, “[t]o interfere with [the arbitral] process would frustrate 
the intent of the parties, and thwart the usefulness of arbitration, 
making it the commencement, not the end, of litigation.”182 

It was based on this law that the Second Circuit held 
that the arbitration panel’s decision to allow class arbitration 
in Stolt was appropriate.183 The court reasoned that although 
there may be arguments against the interpretation given by 
the arbitration panel, it was certainly at least “colorable” and 
therefore passed muster.184 

2. The Majority’s Opinion Reviewing the Arbitration 
Panel’s Decision 

The majority opinion reversed the Second Circuit outright, 
and then concluded that although the Court certainly could send 
the case back to the arbitrators with guidance to apply the proper 
standard, there was no need because “there [was] only one 
possible outcome” under the facts.185 

Justice Alito began the majority analysis by explaining 
the general standard of review. 

It is not enough for petitioners to show that the panel committed an 
error—or even a serious error. It is only when an arbitrator strays 
from interpretation and application of the agreement and effectively 
dispenses his own brand of industrial justice that his decision may 
be unenforceable. In that situation, an arbitration decision may be 
vacated under § 10(a)(4) of the FAA on the ground that the 
arbitrator exceeded his powers, for the task of an arbitrator is to 
interpret and enforce a contract, not to make public policy.186 

It is worth noting here that the Court did not mention 
manifest disregard at all. Instead, the Court addressed manifest 
disregard only in a footnote, suggesting that it did not decide 
whether the standard of review survived, but then asserting 
 
 181 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 
648-49 n.14 (1985) (Stevens, J., dissenting) (“Indeed, it is the informality of arbitral 
procedure that enables it to function as an efficient, inexpensive, and expeditious 
means for dispute resolution.”). 
 182 Duferco Int’l Steel Trading, 333 F.3d at 389 (internal quotation marks omitted). 
 183 Stolt-Nielsen, 548 F.3d at 99. 
 184 Id. 
 185 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1770 (2010). 
 186 Id. at 1767 (citations omitted) (internal quotation marks omitted). 
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that if it did survive, the test was met.187 It characterized the 
manifest disregard test, based on AnimalFeeds’s brief, as 
requiring a showing that the arbitrators “knew of the relevant 
[legal] principle, appreciated that this principle controlled the 
outcome of the disputed issue, and nonetheless willfully flouted 
the governing law by refusing to apply it.”188 As such, in reversing 
the arbitration panel, the Court held that the arbitration panel 
“willfully flouted the governing law by refusing to apply it.”189 

It did so by concluding that the panel rested its decision 
on a “public policy” argument, thereby exceeding its authority.190 
The Court stated that the arbitrators’ job was to look into the 
appropriate law to apply, but that it made no such undertaking.191 
The Court chastised the arbitrators for reading Green Tree 
Financial Corp. v. Bazzle192 as allowing for class arbitration 
and suggested that the arbitrators never looked at the FAA, 
maritime law, or New York law.193 

To reach its result, the Court noted that state law did not 
apply.194 This was a necessary move by the majority because state 
law might have allowed class arbitration (which allegedly would 
have violated the spirit of the FAA).195 With state law put aside, the 
majority held that no party could be coerced into class arbitration 
and found that the parties did not agree to class arbitration.196 

3. Analyzing the Conservative Majority’s Reasoning 

A close look at the majority opinion reveals it to be 
fundamentally flawed. As the dissent points out, it fails in at least 
three significant ways. First, it is essentially de novo review.197 
Second, the majority engaged in the review of an arbitral decision 
that was not a final judgment because the arbitrator had not even 
considered a motion for class certification yet, much less made 
any decisions on the merits.198 And third, rather than remanding 
the case to the arbitrator to decide the issue (even if one agrees 

 
 187 Id. at 1768 n.3. 
 188 Id. (internal quotation marks omitted). 
 189 Id. 
 190 Id. at 1767-68. 
 191 Id. 
 192 Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003). 
 193 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1768-69 (2010). 
 194 Id. at 1773. 
 195 Id. 
 196 Id. at 1775. 
 197 Id. at 1777 (Ginsburg, J., dissenting). 
 198 Id. at 1778. 



2013] MIS-CONCEPCION  133 

the Court was right to vacate), the Court inserted its judgment, 
something the parties never agreed to.199 

The dissent also provides information that suggests that 
Justice Alito may have cherry-picked facts to support his 
argument. Indeed, the dissent points out that although the 
majority claims the arbitrators’ decision rested on “policy,” the 
word policy is “not so much as mentioned” in the arbitrators’ 
award.200 What is mentioned, in direct contradiction to Justice 
Alito’s fundamental reason for reversing the arbitration panel, is 
an explicit consideration of New York and maritime law.201 
Specifically, the dissent points out that far from ignoring these 
sources of law, the arbitration panel wrote that “[c]oncentrating 
on the wording of the arbitration clause . . . is consistent with 
New York law as articulated by the [New York] Court of 
Appeals . . . and with federal maritime law.”202 

Under the deferential review required, these facts alone 
should have ended the inquiry. The decision by the panel cannot 
be called wacky, and it certainly did not intentionally disregard 
the law. Instead, the contract interpretation decision appears 
reasonable. Although it is beyond the scope of this article to dive 
into the contract analysis fully, it is black letter contract law 
that ambiguous terms (such as “arbitration”) can be and are 
interpreted by decision makers.203 There is nothing improper 
about that. This fact, combined with even a common sense 
consideration of the case, suggests that there was at least a 
“colorable justification” for reading the arbitration clause to 
allow for class arbitration. 

After all, the parties were sophisticated entities. They had 
to know about class arbitration, and they should have known that 
only a few years earlier the United States Supreme Court 
suggested that class arbitration could be appropriate.204 In 
addition, the parties agreed to have their disputes resolved under 
the AAA Class Arbitration Rules. The willingness by Stolt to have 
the claim resolved in such a forum, and the stipulation that the 
clause was “silent” as to class arbitration—as opposed to 
prohibiting it—meant that the arbitrator certainly could have 
concluded that when the parties referred to “arbitration,” they 
 
 199 Id. at 1782. 
 200 Id. at 1780. 
 201 Id. at 1768-69 (majority opinion). 
 202 Id. at 1781 (Ginsburg, J., dissenting) (citing App. to Pet. for Cert. 49a). 
 203 In fact, if the term is ambiguous, common law generally requires that the 
term be construed against the drafter. Mastrobuono v. Shearson Lehman Hutton, Inc., 
514 U.S. 52, 62-63 (1995). 
 204 Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 451-52 (2003). 



134 BROOKLYN LAW REVIEW [Vol. 79:1 

were referring to all arbitration, not just individual arbitration. 
This was supported all the more by the fact that the arbitration 
clause’s language was broad, covering “any dispute arising from 
the making, performance or termination of this Charter Party.”205 

As such, if the question the United States Supreme Court 
considered in Stolt was whether there was a “colorable 
justification” for the arbitration panel’s decision, then the panel’s 
express reference to appropriate facts and applicable law coupled 
with the common sense conclusion that the word “arbitration” 
might include all forms of arbitration should have been enough 
to affirm the decision. 

Affirming the Second Circuit should have been routine. 
This would have been in step with the purpose of arbitration—to 
avoid extensive judicial entanglement.206 Yet, here, after agreeing 
to let the arbitrator decide what the term “arbitration” meant, the 
majority allowed Stolt to back out of the deal, go to court, and 
obtain a de novo review.207 

To make sure the arbitration panel did not get any more 
ideas about making Stolt engage in class arbitration, the 
majority reversed in full rather than allowing the arbitration 
panel to consider the applicable law.208 These errors are hard to 
justify. If the Stolt case were a law school exam, it likely would 
have been considered by the professor administering it as one 
of the easier questions. But the majority got it wrong. 

4. Indicia of IR Are Present Throughout the Court’s 
Reasoning 

This section builds upon the analysis above by looking for 
indicia of IR. All six indicia noted in the introduction are found. 

a. Confirmation Bias 

The majority opinion is rife with examples of confirmation 
bias. As noted, the majority cherry-picked information about the 
dangers of class arbitration but failed to note the benefits.209 This 
included ignoring the potential efficiencies of class arbitration and 
ignoring the fact that many businesses view arbitration in 

 
 205 Stolt-Nielsen, 130 S. Ct. at 1781 (Ginsburg, J., dissenting) (internal 
quotation marks omitted). 
 206 Id. at 1773. 
 207 See generally id. 
 208 Id. at 1777. 
 209 Id. at 1775. 
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general as an efficient way to resolve significant disputes. 
Similarly, the majority ignores the fact that the parties stipulated 
to the class rules of AAA even though this suggests the parties 
knew that arbitration could include class arbitration.210 And 
finally, the Court chose small quotes from the arbitration panel 
to suggest that “policy” drove decision making, but failed to 
include portions of the award that suggested the panel 
considered the proper law.211 

b. Substitution 

The majority’s analysis also provides one of the clearest 
examples of substitution. In Stolt, the majority was supposed to 
be deciding whether the arbitration panel completely 
disregarded the facts and the law in reaching its conclusion.212 
The majority was supposed to consider the fact that even if the 
arbitrator got it wrong, that isn’t enough to reverse.213 In fact, the 
Court should have recognized that even if the arbitrators’ decision 
was only “colorable,” it was enough to withstand scrutiny.214 

However, after a quick recitation of these rules, the 
majority never mentioned them again.215 Instead, as the dissent 
suggests, the majority engaged in what was really a de novo 
review.216 This facilitated cognitive ease because it let the 
majority substitute an easy question for the much more difficult 
questions described above.217 Specifically, it let the majority ask, 
“Do we agree with the arbitration panel?” The answer was “no,” 
and so the majority vacated the arbitrators’ award. In keeping 
with the way substitution typically works,218 the majority did 
not acknowledge the switch. Instead, it plugged in the answer 
to the easy question as if it were the answer to a series of far 
more difficult ones. 

 
 210 Id. at 1765. 
 211 Id. at 1767-68. 
 212 See id. at 1766. 
 213 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 548 F.3d 85, 91 (2d Cir. 2008), 
rev’d, 130 S. Ct. 1758 (2010) (citations omitted) (internal quotation marks omitted). 
 214 Stolt-Nielsen, 548 F.3d at 92. 
 215 Stolt-Nielsen, 130 S. Ct. at 1766-67. 
 216 Id. at 1777. 
 217 See KAHNEMAN, supra note 20, at 97-98. 
 218 Id. 
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c. Creation of My-Side Arguments 

As discussed, the majority built an impressive list of 
things the arbitration panel did wrong.219 However, the majority 
was unable to recognize the many things that the arbitration 
panel seemed to do right, such as considering maritime law and 
New York law, and engaging in a fair recitation of the facts and 
an application of general contractual principles regarding the 
interpretation of ambiguous terms. Given the appropriate 
standard of review, which required the majority to affirm if the 
arbitrator made a good faith effort to consider the law and the 
facts, the inability to list and consider “other-side”220 arguments 
led the majority to the wrong decision. 

d. Strained Reasoning 

Strained reasoning is the hardest indicia of IR to define 
precisely, but as the Supreme Court once famously wrote, “I 
know it when I see it.”221 At a minimum, strained reasoning 
collapses under logical consideration. It is certainly evident 
from the analysis above. 

For example, the majority suggested that the 
arbitration panel made a policy decision.222 Yet, to justify this 
conclusion the majority had to assert that the arbitration panel 
ignored various bodies of law and instead substituted its own 
“policy” judgment.223 In reality, the dissent demonstrated that the 
opposite was true: the arbitration panel specifically referenced the 
applicable law while never using the word “policy.”224 Similarly, 
the majority displayed an unwillingness to even decide on a 
standard of review. Rather than state whether or not “manifest 
disregard” is the official test, the majority relegated the 
standard to a footnote.225 It then asserted that the test for 
reversal, which it did not adopt or analyze, was met.226 It is 
strained reasoning to decide a case based on an undecided 
standard of review. 

 
 219 Stolt-Nielsen, 130 S. Ct. at 1772. 
 220 HAIDT, supra note 12, at 94. 
 221 Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring). 
 222 Stolt-Nielsen, 130 S. Ct. at 1768. 
 223 Id. 
 224 Id. at 1780 (Ginsburg, J., dissenting). 
 225 Id. at 1768 n.3 (majority opinion). 
 226 See id. at 1777. 
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e. Persistence 

The majority opinion demonstrated persistence. The 
dissent pointed out that this was not a final judgment, that the 
majority was showing no deference to the arbitration panel, 
and that even the alleged justifications for the decision were 
belied by the factual record.227 But the majority was not swayed 
by the requirements for appellate review, the law, or any facts 
inconsistent with its conclusions.228 

f. Overconfidence 

The majority could have let the arbitrators consider the 
case in light of the Court’s guidance. Even if the majority 
thought the arbitrators applied the wrong law, it did not have to 
substitute its judgment for the arbitrators’, especially since the 
parties affirmatively agreed to have the question of what the 
word “arbitration” meant resolved by the panel.229 Yet, the Court 
vacated, holding that there was no other possible result.230 This 
is classic overconfidence. 

In sum, the scorecard for this section looks like this:  
 

Confirmation Bias  X 
Substitution  X 
Creation of “my-side” arguments  X 
Strained reasoning  X 
Persistence  X 
Overconfidence  X 

 

C. Preemption 

In this section, I examine the majority’s conclusion in 
Concepcion that the Federal Arbitration Act preempts 
California’s Discover Bank rule and can preempt some general 
contract law defenses.231 

 
 227 See id. at 1778-80 (Ginsburg, J., dissenting). 
 228 See id. at 1777 (majority opinion). 
 229 Id. at 1766. 
 230 Id. at 1770. 
 231 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1746 (2011). 
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The Discover Bank rule was developed based on 
California’s unconscionability law.232 However, its primary 
application was to arbitration clauses. The rule invalidated a 
clause if it prohibited class actions in a context in which it was 
alleged that there was widespread illegality that resulted in 
small damages to each class member.233 The rule articulated 
these requirements, but it was rooted in the holding in Discover 
Bank that enforcing arbitration clauses in the consumer 
context when damages are small but the illegal behavior is 
class-wide would provide the defendant a “get-out-of-jail-free” 
card.234 In short, California concluded that class action waivers 
were unconscionable because they kept consumers, as a class, 
from pursuing their rights.235 

1. Scalia’s Preemption Analysis 

I now turn to the majority’s preemption analysis. When 
possible, the majority is not paraphrased so that there is no 
chance for distortion. However, it is worth noting at the outset 
that very little preemption law or preemption principles can be 
quoted from the majority opinion. Justice Scalia, writing for 
the majority, simply did not include them.236 Instead, Scalia 
began by acknowledging that the FAA contains a significant 
carve out from any preemptive power it might have. 

The final phrase of § 2, however, permits arbitration agreements to 
be declared unenforceable “upon such grounds as exist at law or in 
equity for the revocation of any contract.” This saving clause permits 
agreements to arbitrate to be invalidated by “generally applicable 
contract defenses, such as fraud, duress, or unconscionability,” but 
not by defenses that apply only to arbitration or that derive their 
meaning from the fact that an agreement to arbitrate is at issue.237  

These preliminary statements are important because 
they recognize that the plain language of Section 2 contains a 
clear and unequivocal savings clause that allows states to 
refuse to enforce arbitration clauses if they run afoul of general 
state contract law.238 This is consistent with the idea that the 

 
 232 Discover Bank v. Superior Court, 113 P.3d 1100, 1108 (Cal. 2005), 
abrogated by Concepcion, 131 S. Ct. 1740. 
 233 Id. at 1108-09. 
 234 Id. at 1108. 
 235 Id. at 1110. 
 236 See generally Concepcion, 131 S. Ct. at 1746. 
 237 Id. 
 238 Id. 
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purpose of the FAA was to put arbitration clauses on “equal 
footing” with other contracts.239 Justice Scalia continued: 

When state law prohibits outright the arbitration of a particular 
type of claim, the analysis is straightforward: The conflicting rule is 
displaced by the FAA. But the inquiry becomes more complex when a 
doctrine normally thought to be generally applicable, such as duress 
or, as relevant here, unconscionability, is alleged to have been applied 
in a fashion that disfavors arbitration. In Perry v. Thomas, for 
example, we noted that the FAA’s preemptive effect might extend even 
to grounds traditionally thought to exist “at law or in equity for the 
revocation of any contract.” We said that a court may not “rely on the 
uniqueness of an agreement to arbitrate as a basis for a state-law 
holding that enforcement would be unconscionable, for this would 
enable the court to effect what . . . the state legislature cannot.”240  

This is where things get interesting. Within a page of 
having acknowledged that the FAA allows for state law 
defenses, Justice Scalia articulated that perhaps even those 
defenses are subject to preemption.241 In keeping with this, he 
ultimately concluded that California’s Discover Bank rule is 
preempted because it falls too heavily on arbitration clauses.242 
He rejected the argument that although the rule is typically 
applied to arbitration clauses, it also applies to any contract 
that prohibits class actions regardless of whether or not the 
contract contains an arbitration clause.243 

Scalia asserted that “the overarching purpose of the 
FAA, evident in the text of §§ 2, 3, and 4, is to ensure the 
enforcement of arbitration agreements according to their terms 
so as to facilitate streamlined proceedings.”244 Scalia rooted his 
conclusion in the text of the FAA, which he noted often refers to 
enforcing the terms of the arbitration agreement.245 Then, in an 
important moment, he argued with the dissent that the 
purpose of the FAA is more than just enforcing an agreement 
according to its terms. He asserted that it is clear that there is a 
second goal—to produce efficient resolution of disputes.246 He 
stated that “a prime objective of an agreement to arbitrate is to 
achieve streamlined proceedings and expeditious 
results . . . .”247 
 
 239 Id. at 1745. 
 240 Id. at 1747. 
 241 Id. 
 242 Id. at 1748. 
 243 Id. at 1750-51. 
 244 Id. at 1748. 
 245 Id. 
 246 Id. at 1749. 
 247 Id. (internal quotation marks omitted). 
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Having laid out these principles, Scalia concluded that 
“California’s Discover Bank rule . . . interferes with 
arbitration.”248 He asserted that the rule would essentially allow 
any consumer to demand class arbitration because the rule 
would work to strike the class action ban.249 He argued that the 
requirement that damages be small in order for the Discover 
Bank rule to apply is too malleable and that the requirement 
that there be assertions of class-wide harm means nothing 
because it only requires an allegation.250 He asserted that 
attorneys will no longer seek to resolve individual claims if 
they can resolve class claims and earn “higher fees.”251 He 
argued that businesses will no longer resolve individual claims 
either if they are faced with class arbitrations.252 

He also responded to the dissent’s assertion that enforcing 
the arbitration clause would prohibit consumers from pursuing 
their claims, because each would be forced to pursue a small 
dollar claim individually. He wrote: 

The dissent claims that class proceedings are necessary to prosecute 
small-dollar claims that might otherwise slip through the legal 
system. But States cannot require a procedure that is inconsistent 
with the FAA, even if it is desirable for unrelated reasons.253 

Based on these arguments, Justice Scalia concluded 
that “[b]ecause it stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives of Congress, 
California’s Discover Bank rule is preempted by the FAA.”254 

2. Analysis 

Justice Scalia’s analysis has some serious holes. The 
first curious thing to note is that Justice Scalia did not cite the 
basic law addressing preemption. 

The basic law that one would have expected to find in the 
opinion is uncontroversial. When addressing questions of express 
or implied preemption, a court should begin its analysis 

“with the assumption that the historic police powers of the States 
[are] not to be superseded by the Federal Act unless that was the 
clear and manifest purpose of Congress.” That assumption applies 

 
 248 Id. 
 249 Id. at 1750. 
 250 Id. 
 251 Id. 
 252 Id. 
 253 Id. at 1753 (citation omitted). 
 254 Id. (citation omitted). 
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with particular force when Congress has legislated in a field 
traditionally occupied by the States. Thus, when the text of a 
preemption clause is susceptible of more than one plausible reading, 
courts ordinarily accept the reading that disfavors pre-emption.255  

However, it is true that just because a clause contains a 
“savings clause,” exempting some areas of law from preemption, 
this does not mean that conflict preemption cannot be found. “We 
now conclude that the saving clause . . . does not bar the ordinary 
working of conflict preemption principles.”256 This is especially 
true if enforcing the savings clause would allow state law to 
interrupt complex federal regulation.257 

It is curious that none of this basic language appeared 
in the majority opinion at all. Since the law makes clear that 
preemption is especially inappropriate when (1) there is a direct 
savings clause;258 (2) the body of law being considered is a field 
typically left to states;259 or (3)  there is no reason to believe that 
the operation of state law would interfere with any federal 
regulatory scheme,260 and since in Concepcion each of these traits 
was present, failing to even mention them is hard to explain. 

However, giving Scalia and the majority their best day, 
perhaps they assumed that everyone knows the law, and so 
only an analysis regarding conflict preemption was needed. To 
this end, the majority held that although the savings clause 
would normally allow state contract law defenses, there was a 
risk that the clause would be read so broadly that it would conflict 
with the purpose of the FAA.261 There is some reasonableness to 
this argument. It is certainly true that too broad a reading of the 
savings clause could allow states to effectively prohibit all 
arbitration clauses by, for example, making it general state law 
that all disputes must be resolved by a jury or must allow for a 
full appeal. 

As a result, to determine the proper result in Concepcion, 
one must consider the purpose of the FAA and what result 
enforcing the Discover Bank rule would produce. In other words, 
does Discover Bank really conflict with the FAA? 

 
 255 Altria Group, Inc. v. Good, 555 U.S. 70, 77 (2008) (quoting Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 230 (1947)) (citations omitted). 
 256 Geier v. Am. Honda Motor Co., Inc., 529 U.S. 861, 870 (2000). 
 257 Id. 
 258 Id. 
 259 Altria Group, Inc. v. Good, 555 U.S. 70, 77 (2008). 
 260 Geier, 529 U.S. at 870. 
 261 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1748 (2011). 
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The majority made clear what it believed the purpose of 
the FAA is by disputing the dissent’s position.262 Specifically, 
the majority argued that in addition to enforcing arbitration 
agreements, the FAA has a second goal—to promote the 
expeditious resolution of disputes.263 This recognition of the 
second goal is certainly more in line with the statute’s text. If the 
FAA were merely designed to enforce all arbitration clauses as 
written, there would be no need for a savings clause. The FAA 
could directly state that all arbitration clauses are enforceable, 
or at a minimum, the FAA could omit the savings clause. This 
did not happen, and that implies that the drafters of the FAA 
intended, at a minimum, to let states weed out especially 
offensive arbitration clauses. 

This also seems to be what the United States Supreme 
Court indicated in the past when it held that the FAA put 
arbitration clauses on equal footing with other contracts.264 In 
this framework, states retained the right to protect consumers 
from duress, unconscionability, and other basic defenses to 
contracts, but they could not generally view arbitration clauses, 
merely because they were arbitration clauses, with hostility. 

Taking the majority at its word then, the purpose of the 
FAA is to enforce arbitration agreements in order to encourage 
the efficient resolution of disputes.265 If this is true, all that 
remains is to determine if the Discover Bank rule somehow 
thwarted this purpose. 

The Discover Bank rule allowed for class arbitration.266 
So, as a starting point, it is a given that if the majority had 
enforced the Discover Bank rule, then the case would have 
proceeded to arbitration with the possibility of class certification. 
To be fair, certification was not guaranteed, as the class 
arbitrators consider all the typical class action factors in 
considering a motion for class certification, and the burden of 
proving the elements rests with the party filing the arbitration.267 
But, assuming the class was certified and either a settlement 
was reached or a decision was reached by the arbitrator, the 

 
 262 Id. at 1749. 
 263 Id. at 1743. 
 264 See, e.g., Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443-44 (2006). 
 265 Concepcion, 131 S. Ct. at 1749, 1758. 
 266 Discover Bank v. Superior Court, 113 P.3d 1100, 1110 (Cal. 2005), 
abrogated by Concepcion, 131 S. Ct. 1740. 
 267 AM. ARBITRATION ASS’N, SUPPLEMENTARY RULES FOR CLASS ARBITRATIONS § 4 
CLASS CERTIFICATION (effective Oct. 8, 2003), http://www.adr.org/ (follow “Rules & Procedures” 
and “Search Rules” to access rules). 
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claims of thousands, or maybe hundreds of thousands of people, 
would have been resolved. 

As a result, enforcing the Discover Bank rule would 
have encouraged the efficient resolution of disputes in many 
consumer claims involving small damages and allegations of 
widespread fraud. Conversely, the majority’s decision guaranteed 
that any dispute that was resolved would be resolved 
individually, and it guaranteed that tens of thousands of claims, 
if resolved at all, would have taken tens of thousands of 
arbitrations and arbitrators, instead of just one. Of course, in 
truth, it also guaranteed that most claims would never be 
resolved at all, as individuals will rarely pursue claims for 
small amounts of money due to a variety of factors including 
the cost of an attorney, missed work time, travel time, and the 
very limited potential reward for the effort spent.268 
Consequently, the second goal, of encouraging the efficient 
resolution of disputes, weighs in favor of enforcing the Discover 
Bank rule, not striking it down. 

Scalia might counter that class arbitration is not 
efficient. However, this argument does not hold water. 
According to data in Concepcion, the average class arbitration 
takes about 600 days, whereas the average in-person 
individual arbitration takes about six months.269 Reason 
dictates then, that 10 individual arbitrations would require 60 
months of arbitrator time (and 10 arbitrators in most cases), 
whereas resolving the claims of 10,000 individuals in class 
arbitration would take about 20 months (and one to three 
arbitrators, depending on the rules). It is tough to justify 
demanding individual arbitration in the name of efficiency. 

Based on the facts, the result is not in doubt. By 
enforcing AT&T’s arbitration clause as written, Justice Scalia 
squelched the efficient resolution of thousands or hundreds of 
thousands of claims.270 He ensured that even if AT&T were 
 
 268 There is good evidence that consumers cannot pursue individual 
arbitrations in a small damage setting. For example, in a case in which I was lead 
counsel, discovery revealed that a payday lender who was charging over 400% interest 
on loans had over 200,000 customers. See Woods v. QC Fin. Servs., Inc., 280 S.W.3d 90, 
98 (Mo. Ct. App. 2008). The arbitration clause prohibited class actions. The business 
had never engaged in a single arbitration. Experts in the case testified that consumers 
would never find representation for claims of only a few hundred dollars. A Missouri 
court struck the class action waiver as unconscionable because it would keep people 
from pursuing claims. This is still the law of Missouri, but under AT&T, that law can 
no longer apply to arbitration clauses, meaning they are on decidedly unequal footing 
from other contracts. 
 269 Concepcion, 131 S. Ct. at 1751. 
 270 Id. at 1759-60. 
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breaking the law, it would not answer to most of the people it 
harmed. He fractionalized what resolution would occur into 
individual arbitrations that will be private so that there is no 
precedent for others to follow and there is no reporting of the 
result that could encourage others to pursue their claims. And 
finally, since not all consumers know the law, by eliminating a 
chance for class notice, Justice Scalia ensured that most 
consumers would simply remain in the dark, with no knowledge 
that their rights may have been violated. 

Justice Scalia and the majority did all this in the name 
of enforcing the purpose of the FAA.271 But it is hardly 
consistent with the goal of encouraging the resolution of 
disputes to stop the resolution of disputes. It is also strange that 
although Justice Scalia lauds the efficiency of individual 
arbitration,272 his decision guaranteed that individual 
arbitrations will not occur. 

Concepcion is also unsound from another perspective. 
Justice Scalia, as mentioned early in this article, claims to be a 
textual originalist.273 He derides those who would put the 
purpose they ascribe to an act over the actual text of the act. 
Yet, he does just that. The text of the FAA explicitly exempts 
general state contract law defenses from preemption.274 As 
such, the purpose of the FAA cannot merely be to enforce all 
arbitration clauses. Instead, the purpose is to enforce clauses 
when they are consistent with general state contract law.275 
Similarly, the purpose is limited, as Scalia admitted, by the 
desire to encourage the resolutions of disputes, not to stymy 
them.276 Yet, Justice Scalia used the “purpose” of the FAA to 
override its plain language. He held that because the FAA says 
it does not preempt general state contract law, it sometimes 
does.277 Reading the purpose of the law to be something other 
than what its text states is a difficult decision for a textual 
originalist to defend. 

It should also be noted that in order to reach the 
conclusion that what California asserts as general state 
contract law is not really general state contract law, and is 
instead a law that is hostile only to arbitration, the majority 

 
 271 Id. at 1753. 
 272 Id. at 1751. 
 273 Posner, supra note 3. 
 274 9 U.S.C. § 2 (2011). 
 275 Id. 
 276 Concepcion, 131 S. Ct. at 1748. 
 277 Id. 
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had to second-guess the California legislature and the 
California Supreme Court. It is hard to imagine a reading of 
the FAA that puts federal judges in the position of deciding 
what state law really is. It is even stranger that Scalia, a 
states’ rights advocate, engaged in such second-guessing.278 

These inconsistencies did not escape the dissent. Justice 
Breyer wrote: 

The Federal Arbitration Act says that an arbitration agreement 
“shall be valid, irrevocable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation of any contract.” 9 
U.S.C. § 2 (emphasis added). California law sets forth certain 
circumstances in which “class action waivers” in any contract are 
unenforceable. In my view, this rule of state law is consistent with 
the federal Act’s language and primary objective. It does not “stan[d] 
as an obstacle” to the Act’s “accomplishment and execution.”279 

Justice Breyer also explained that by striking down the 
Discover Bank rule, Justice Scalia did the opposite of what the 
plain language of Section 2 requires. “[I]nsofar as we seek to 
implement Congress’ intent, we should think more than twice 
before invalidating a state law that does just what § 2 requires, 
namely, puts agreements to arbitrate and agreements to litigate 
‘upon the same footing.’”280 

In sum, the majority’s discussion regarding conflict 
preemption failed to set out the appropriate preemption law. 
The majority also reached a conclusion at war with its own 
stated rules. While professing that arbitration clauses should 
be on equal footing with other contracts, Concepcion privileges 
arbitration clauses in California, ensuring that in the future, a 
class action waiver in an arbitration clause will be treated 
differently than the same clause in a contract.281 Similarly, 
Justice Scalia, who believes in focusing on the actual language 
of a statute, managed to use the “purpose” of the statute to 
overrule its own text, causing one to wonder how the purpose 
can be different than the plain language. 

These fundamental flaws in reasoning suggest that on 
the issue of preemption, the majority got the question almost 
entirely wrong. The decision reflects a significant departure from 
existing preemption precedent, it runs afoul of the plain language 
 
 278 Harold Meyerson, Who’s Sovereign Now?, AM. PROSPECT (June 26, 2012), 
http://prospect.org/article/who%E2%80%99s-sovereign-now (detailing Scalia’s comments 
regarding the recent immigration reform and the impingement upon state sovereignty). 
 279 Concepcion, 131 S. Ct. at 1756 (Breyer, J., dissenting). 
 280 Id. at 1758. 
 281 Id. at 1761. 



146 BROOKLYN LAW REVIEW [Vol. 79:1 

of the very FAA that the majority says it is relying upon, and it 
ignores the upside down results the decision produces. 

3. Indicia of IR Abound 

a. Confirmation Bias 

The confirmation bias is probably most evident in 
Justice Scalia’s failure to include any of the law about 
preemption that would have undercut his arguments. As 
discussed above, there is a significant body of law that would 
suggest preemption is disfavored based on the facts of 
Concepcion. At a minimum, one would have expected the 
majority opinion to at least confront this law. Justice Scalia does 
not. Instead, his opinion gravitated toward anything and 
everything that could be used to support his result. Similarly, 
when discussing the inefficiencies of class arbitration, Justice 
Scalia picked only facts that support his argument while 
completely failing to consider or acknowledge data that suggest 
class arbitration is more efficient than class actions or that a 
single class arbitration is more efficient than multiple individual 
claims about the same underlying facts. 

b. Substitution 

The preemption issue required the majority to ask a 
number of questions. For example, the majority should have asked: 

1)  Is this an issue that relates to a field typically policed by states? 

2) Does the FAA contain a savings clause? 

3) Is there any federal regulatory scheme that the Discover Bank 
rule interferes with? 

4) What is the purpose of the FAA? 

5) What impact will the Discover Bank rule have on the FAA’ s 
purpose? 

6) Is it possible that class arbitration will serve the FAA’s purpose? 

7) What does our past arbitration precedent teach about how to 
handle a clause that, if enforced, will ensure some people cannot 
pursue their claims?  
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Instead, it appears the majority simply asked, “Do 
businesses like class arbitration,” and then answered with a 
definitive “no.”282 This provides an explanation for why the 
majority dove headfirst into describing the problems with class 
arbitration and then concluded that enforcing the Discover Bank 
rule would be unacceptable. The majority concluded that 
businesses do not want to go to class arbitration and substituted 
that as an answer to a series of far more difficult questions 
about preemption.283 

c. Creation of My-Side Arguments 

With relation to preemption, the majority did not 
produce a significant number of “my-side” arguments. Instead, 
it provided very little direct support for preemption at all. The 
only exception is the majority’s list of all the ways that class 
arbitration is fundamentally different from bilateral 
arbitration.284 This list of my-side arguments is discussed in the 
following section, which focuses exclusively on the majority’s 
treatment of class arbitration in both decisions. 

d. Strained Reasoning 

The clearest example of strained reasoning in 
Concepcion is Justice Scalia’s abandonment of his own 
principles. When a textual originalist overrules the text of an 
act, thereby turning an act that is anti-preemptive on its face into 
a preemptive one, IR is apparent. There is no explanation for how 
a carve out for states’ rights could lead to a conclusion that the 
FAA preempts states’ rights other than the fact that the majority 
engaged in its reasoning only after it reached its decision. 

There is also a fundamental inconsistency in the 
majority’s reasoning. Although it argued that the goal of the 
FAA is to put arbitration clauses on an equal footing with 
contracts, in reality, the decision privileges arbitration clauses. 
California law explicitly allowed for a determination that any 
contract or clause within it was unconscionable; this was 
generally applicable law that could apply to arbitration clauses 
but did not target them.285 Yet, after Concepcion, if a business 
prohibits class actions in an arbitration clause, the provision is 
 
 282 Id. at 1750. 
 283 See id. at 1750-51. 
 284 Id. at 1750. 
 285 CAL. CIV. CODE §§ 1668, 1670.5(a) (West 2012). 
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enforceable. If the same company were to ban class actions in a 
contract, the provision would fail. As such, the majority opinion 
violates its own guidelines by favoring arbitration clauses. 

e. Persistence 

Persistence is especially prevalent in the majority’s 
consideration of preemption. The dissent forcefully pointed out 
that the majority’s decision (1) will stop people from resolving 
disputes, and (2) is in conflict with a plain reading of the 
statute.286 The majority said the first concern does not matter and 
never even addressed the second issue. The majority’s inability to 
meaningfully consider points that reasonably challenged the 
alleged rationale for its opinion is a classic marker of IR. 

f. Overconfidence 

The majority’s opinion displays a certitude that is hard 
to justify. Perhaps the most telling sign of overconfidence is the 
majority’s need to state that many class actions are in 
terrorem.287 The assertion that many class actions are just a way 
to extort money from businesses through frivolous claims is 
completely unnecessary in the case. If the majority knew that its 
result was shaky, it would almost certainly avoid any language 
that would suggest that the opinion was driven by a bias 
against class claims. However, the majority was so convinced 
that its reasoning was sound that it included superfluous 
language. This displays the majority’s lack of awareness of the 
logical fallacies in its argument. 

In the end, the scorecard looks like this: 
 

Confirmation Bias  X  
Substitution  X  
Creation of “my-side” arguments   
Strained reasoning  X  
Persistence  X  
Overconfidence  X  

 

 
 286 Concepcion, 131 S. Ct. at 1757-62 (Breyer, J., dissenting). 
 287 Id. at 1752 (majority opinion). 
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D. The Majority’s Unsupported Remarks Regarding 
Arbitration 

In both Stolt and Concepcion, the majority discussed (1) 
why class arbitration is so fundamentally different from 
arbitration, and (2) why a business could not possibly desire 
class arbitration.288 In making these arguments, the majority 
departs from reasoning that is supported by the facts, providing 
some of the starkest examples of IR. 

1. The Majority’s Statements Regarding Class 
Arbitration and Class Actions 

The majority began its critique of class arbitration in 
Stolt. Close on its heels came Concepcion, which, relatively 
gratuitously, returned to the topic of class arbitration. Along the 
way, the majority also managed to assert that class actions are 
often frivolous and an unfair burden to businesses.289 

a. The Majority’s Assertions in Stolt 

In Stolt, Justice Alito wrote for the majority that “[a]n 
implicit agreement to authorize class-action arbitration, 
however, is not a term that the arbitrator may infer solely from 
the fact of the parties’ agreement to arbitrate.”290 In doing so, as 
discussed above, he took the issue away from the arbitrator, 
where the parties agreed it would be decided, and made it an 
issue for the Court to decide. He supported his assertion that 
class arbitration can never be inferred from the word arbitration 
by suggesting that class arbitration changes the very “nature of 
arbitration to such a degree that it cannot be presumed the 
parties consented to it by simply agreeing to submit their 
disputes to an arbitrator.”291 Alito explained further: 

In bilateral arbitration, parties forgo the procedural rigor and 
appellate review of the courts in order to realize the benefits of private 
dispute resolution: lower costs, greater efficiency and speed, and the 
ability to choose expert adjudicators to resolve specialized disputes. 
But the relative benefits of class-action arbitration are much less 
assured, giving reason to doubt the parties’ mutual consent to resolve 
disputes through class wide arbitration. 

 
 288 Id. at 1750-51; Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 
1758, 1776 (2010). 
 289 Stolt, 130 S. Ct. at 1776. 
 290 Id. at 1775. 
 291 Id. 
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